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The right of indemnity accompanies the right of property.. So where 2 Wesrery Dist. 


person has a claim on government for meritorious services rendered, or March, 1897. 





losses incurred, and dies before or after a treaty is made, or law passed, 


Pie P aaah, HALL 
and compensation is subsequently decreed or given, it will be assets, and we 


distributable as such, in the hands of his executors or administrators. EMERSON’S § CU- 
RATOR & HEIRS. 
A person who, in his life time performs services useful to government, and 
expends his money, is decreed to have an equitable claim or right to be 
remunerated for these services and expenditures. This right js suscep- 


tible of being assigned and transferred, and at his death it is transmitted 








*A writ of error to the Supreme Court of the United States has been 
allowed in this case, under the provisions of the 25th section of the judiciary 
act of 1789, on the ground that the decision is against a right claimed under 
an act of congress, 







































2 


Eastern Dist. 
February, 1837. 


HALL 
vs. 
EMERSON’S CU- 
RatTOR & HEIRS. 


CASES IN THE SUPREME COURT 


to his succession, to those who are appointed by law to inherit his pro- 
perty, coupled with the obligation of paying his debts. 

So, where Congress passed a law authorizing a certain fund arising from the 
meritorious services of a deceased person, to be paid over to his legal 
representatives : Held, that it passed to his curator as the legal represen- 
tative, standing in his rights by authority of law, and liable in his hands 
for the debts of the deceased. 


The plaintiff having obtained a judgment against the late 
Wm. Emerson, during his life time in the United States 
District Court, for the Eastern District of Louisiana, for the 
sum of one thousand seven hundred and eighty-eight dollars, 
presented the same to the curator of his estate for payment. 

The curator denied that there were any funds of the estate 
liable to said claim. 

The facts of the cause show that the curator received a 
sum of money by order of the District Court which had been 
given to the representatives of Emerson, under the following 
act of Congress : 

“Whereas, the brig Josefa Secunda was condemned in 
the name of the United States, in the District Court of the 
United States for the Louisiana district, in the year 1815, 
on the seizure and prosecution, and at the sole expense of 
Beverley Chew, collector of the District of Mississippi, Wm. 
Emerson, deceased, surveyor, and Edwin Lorraine, deceased, 
naval officer of the port of New-Orleans, for an infraction of 
the slave laws; and, whereas the one half of the proceeds of 
the said brig and her cargo are now deposited, subject to the 
order of said court, which half would have been payable to 
the said Beverley Chew, Wm. Emerson, and Edwin Lorraine, 
but for an omission in the law heretofore passed on that 
subject: Therefore, be it enacted, &c., That the District 
Court of the United States, for the Louisiana district, be 
authorized and directed to order the proceeds of the said 
seizure, now deposited, subject to the order of said court, 
to be paid over to the said Beverley Chew, and the legal 
representatives of the said Wm. Emerson and Edwin Lorraine, 
respectively. Approved, March 3d, 1831.” 









































OF THE STATE OF LOUISIANA. 





3 


It was then agreed between the counsel of the parties in Kasrenn Disr. 


this case, “that if the monies thus received by order of court, 
under and in pursuance of the said act of Congress, be liable 
for the debts of said Emerson, contracted or incurred during his 
life, then the court will decree payment accordingly ; if not, 
then this court will decree that said plaintiff has no claim to 
be paid out of the monies received as aforesaid.” Upon these 
issues and facts the judge of probates decreed, that the plain- 
tiff’s demand be satisfied and paid out of the monies received 
in pursuance of the act of Congress, or any other assets in the 
hands of the curator. The latter appealed. 


Hennen, for the plaintiff, insisted that the monies voted by 
Congress to the legal representatives of Emerson, and received 
by the defendants as tutor of the minor children, formed 
part of his estate and was liable for his debts. 

2. The plaintiff has a right to demand that his judgment 
be paid out of the monies in the hands of the curator, received 
from government. 


Hoffman, for the defendant. 


The decision of this case must turn upon the truth of the 
first point made and filed by plaintiff’s attorney, to wit: that 
“the money received by the defendant, as tutor of the minor 
children of William Emerson, formed part of his estate.” 

The facts of the case show, that at the-death of said 
Emerson, he was barred by a judgment from any recovery 
of the proceeds in question. Had suit been brought by those 
representing his estate, could any recovery have been had 2 
If not, how. then can it be said that such proceeds formed 
part of his estate ? 

2. It is contended that some of the means of the deceased 
were exhausted in the services rendered, and the advantage 
which the government derived from their services, was the 
motive which induced Congress to pass the act in question. 
But this reasoning would apply to all cases of donation, and 
leads us from the point for the decision of the court, viz: the 
legal rights of the creditors of Emerson, upon proceeds which 
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the courts of the country had refused to give him, but which 
another branch of the government, after his death, ordered 
to be given to his regal representatives. If we are permitted 
to go into the motives which influenced the Congress and 
Executive of the United States, they would be decisive 
against the plaintiff’s claim. The act was, no doubt, pre- 
pared by one of our senators or representatives, with a full 
understanding of the import of the term legal representatives, 
as used in our code. They could have contemplated none 
other than descendants, because Emerson had been dead 
more than a year previous to the passage of the act, a period, 
which, by our law, terminates the functions of the executors, 
administrators, curators, &c. But all this inquiry must be 
irrelevant. Itis enough to know that Emerson lived and 
died under a judgment which denied him all right to partici- 
pate in the proceeds in question. If his children obtained 
that from the gratitude of his country, which the laws had 
refused, it would violate both law and justice to deprive 
them of it. Congress intended it in the nature of a pension, 
and by our laws such property is not liable to execution. 


Worthington, for the heirs of Emerson, on the same side. 
The questions which are presented by the facts stated in this 
case, are : 

1. Whether the fund given by the act of Congress to the 
“legal representatives” of William Emerson, who was then 
deceased, falls into the mass of his estate and becomes assets 
for the payment of his debts, or 

2. Whether it is a donation to his legal representatives, 
which would enure to the benefit of his children. 

The estate of every decedent constitutes a fund for the 
payment of his debts. 

Creditors may resort to all his estate in possession, and to 
all rights or claims to property existing at the period of his 
death. 

The right or claim must be a legal one, capable of being 
enforced, if against a subject or a citizen, and if against a 
sovereign recognized by the principles of public law. 
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Such a claim is well understood, and easily capable of 
being distinguished from a claim to bounty founded upon 
sentiments of gratitude. 

Such a claim may be devised, or it may be assigned for 
the benefit of creditors. It enters into the estate and becomes 
assets at the decease of the claimant. 1 Peters’ Reports, 216. 

In this case every right of Emerson had been repudiated 
during his life, by the decision of the Supreme Court of the 
United States. 10 Wheaton, 312. 

It was there decided that nothing could be claimed by him, 
“except from the bounty of the government.” 

“He was deserving of public respect for his good conduct 
on this occasion ; but as the act has made no provision for 
his compensation, he must be left, in common with those who 
made the military seizure, to the liberality of the government.” 

The court did not refer him to the justice, but to the 
liberality of the government; they excluded the idea of his 
right by referring him to its bounty. 

If then Emerson had no right at the period of his death, 
which the public law would recognize, from what source do 
his creditors obtain such right? He had no claim which he 
could assign or transmit by inheritance or otherwise, and 
therefore the fund which is here given, though founded as a 
bounty upon his meritorious services, must follow the terms 
of the grant according to its proper interpretation. 1 An- 
struther’s Reports, 130. 3 Brown’s Reports, 224. Civil Code, 
article 890. 

3. That Congress intended that this fund should go to the 
children, is strongly presumed, from the fact, that when the 
memorial was presented the father was dead, and the chil- 
dren were the memorialists. The term “legal representatives” 
is their proper designation, and in this case was evidently 
intended to apply to them, and them alone.” 3 Brown’s 
Reports, 224. 


Bullard, J., delivered the opinion of the court. 


The question we are called upon to solve in this case, was 
presented to the court below on a case stated. The parties 
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agreed that the plaintiff has recovered a judgment against the 
succession of Emerson ; that the money out of which he 
claims to have his judgment satisfied, was paid over to the 
defendant, in pursuance of a judgment rendered by the 
District Court of the United States, for the Eastern District 
of Louisiana; that judgment was rendered in conformity 
with a special act of Congress. If the moneys thus received 
be liable for the debts of Emerson, contracted during his 
life time, then the court will decree payment atcordingly; if 
not, then the court will decree that the plaintiff has no claim 
to be paid out of that fund. The question, therefore is, 
whether the fund, thus received, belongs to the children of 
Emerson, independently of his creditors, or whether it forms 
assets in the hands of the curator of his estate; and this 
depends upon the proper construction of the act of Congress. 

It appears by the preamble of the act, and other evidence 
before us, that B. Chew, E. Lorraine, and W. Emerson, at 
their joint trouble and expense, had seized and prosecuted 
the Josefa Segunda, for an infraction of the laws of the 
Union, for the suppression of the slave trade; that she was 
condemned by the District Court of the Louisiana District, 
and a portion of the proceeds was decreed to them as captors. 
On an appeal to the Supreme Court of the United States, 
that judgment was reversed, so far as related to the claim of 
those persons, the court being of opinion, that in consequence 
of an omission in the acts of Congress, they were not entitled 
to any part of the prize. While things were in this situation, 
Emerson died, and a memorial was presented to congress by 
Chew and Lorraine, and the children of Emerson, and the 
act in question was passed, by which the District Court was 
“ authorized, and directed to order the proceeds of said sei- 
zure, now deposited, &c., to be paid over to said B. Chew, 
and the legal representatives of W. Emerson and E. Lorraine, 
respectively.” 

It is contended by the counsel for the appellant, that 
Emerson, in his life time, was not entitled to this fund, and 
consequently, that it cannot belong to his succession ; that 
it was granted to his children as a pure gratuity, a donation, 
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a proof of national bounty and gratitude for meritorious 
services, certainly, but services which, under the existing 
laws of the country, entitled him to nothing; that the 
words “legal representatives,” under the act of Congress, is 
‘mere , descriptio persone, that Emerson had no right, of 
which the act of Congress may be considered a restoration or 
a recognition, and consequently, that the money given does 
not belong to his estate. 

It is true, that without the interposition of Congress, 
Emerson was without remedy, inasmuch as the sovereign 
cannot be sued ; but it is equally true, that the seizure and 
condemnation of the slave ship, in accordance with the policy 
of government, at the expense and by the personal exertions 
of Emerson and his associates, benefited the treasury of the 
Union ; that the government, if it had retained the proceeds 
of the ship, would have profited by the labor and expendi- 
ture of money on the part of those citizens. The want of 
remedy is not always a safe test of right. It appears to us 
there was an equitable right, and that the subsequent act of 
congress is evidence of the liberal justice of the government, 
rather than a pure donation or gratuity. The expense and 
labor employed in that prosecution diminished pro tanto the 
means of Emerson to provide for his debts, and formed the 
foundation for a just claim for indemnity. If similar services 
had been rendered to an individual even without his express 
request, the person rendering them, as negociorum gestor 
would be entitled to an action to recover back his expenses 
thus beneficially incurred. 

Let us suppose that Emerson had afterwards become 
insolvent, and had executed an assignment of all his property, 
rights and actions; would this right or claim have passed to 
his syndics ? Numerous cases to which we have been referred 
tend to establish the affirmative of this proposition. The 
case of Comegys et al vs. Vasse, 1 Peters, 193, relied on by 
the counsel for the appellant, is strongly analogous. Vasse 
had been an underwriter, and had paid various losses 
occasioned by unjust seizures and condemnations by Spain. 
The assured had abandoned to him. He retained nothing 
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Eastern Dist. but the feeble spes recuperandi, depending on the justice of a 

March, 1857. foreign government, and the chances of negeciation between 

HALL his own government and Spain. He became a bankrupt, and 

Eminson’s cv. €Xecuted an assignment according to the bankrupt law of 

naTor & Hetns. 1800, His assignees many years afterwards received a share 

of the indemnity for unjust spoliations, provided for by the 

treaty of limits of 1819, with Spain. Vasse instituted his 

action against his assignees to recover back the amount they 

received, on the ground that his claim did not pass by the 

assignment. The Supreme Court of the United States 

decided against him. In delivering the opinion of the court 

in that case, Mr. Justice Story strongly combats the doctrine 

established by the master of the rolls in the case of Campbell 

vs. Mullett, 2 Swanton’s Reports, 551, which arose under 

the British treaty of 1794, in which he said, that “whatever 

the individual obtains is not on the ground of right, or private 

property, but of hardship and injustice. Though this, there- 

fore, is not a case of pure donation, as of a gift without any 

thing in the nature of a consideration, yet for the purpose of 

being contrasted with property or right, it is a donation, not 

a restoration of a former right, but from a new fund belonging 

; to an independent authority, a grant to a sufferer for what 

The right of he has lost.” The Supreme Court, on the contrary, held, 

peso ho that the party might, with reference to mere municipal law, 

panies e e . . 

right of proper- be without remedy, but with reference to principles of interna- 

» _ tional law, he had a right, both to the justice of his own and 

claim on govern- the foreign sovereign ; that the right to compensation, in the 
ment for merito- 

rious services eye of the treaty was just as perfect, though the remedy was 

ene = Aled merely by petition as the right to compensation for an illegal 

De ag conversion of property in a municipal court of justice. They 

was made or law adopted the principles sanctioned by Lord Hardwicke, in the 

me eg case of Randall vs. Cochran, 1 Vezey, 98, in which it was 

ete il settled that the right of indemnity accompanied the right of 

df Bio Age property, and that if the party had died before or after the 

such inthe hands treaty was made, and compensation had been subsequently 

of his executors decreed, it would have been assets, and distributable as 


or administra- : é wf 
tors. such in the hands of his executors and administrators. 
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The case here referred to, as decided by Lord Hardwicke, Easrsax Dist. 
is a very strong and very remarkable one. The king of arch, 1897. 
England had issued letters of reprisal against the Spaniards, HALL 
for the benefit of his subjects, in consideration of losses ,yenson’s cu- 
sustained by unjust captures, and commissioners were 84708 & uzins. 
appointed to distribute the produce of those reprisals among 
the sufferers. The commissioners would not permit the 
underwriters, but only the owners, to make claim for 
the losses, although the latter had already been satisfied for 
their losses by the former. The Lord Chancellor decreed on 
the contrary, that the owners should account for the same to 
the insurers. 

Here the almost hopeless chance of indemnity for losses, 
sustained by the injustice of a foreign government, was 
treated as a right, which passed by tacit subrogation to the 
underwriters, by whom the losses had been paid, anda fund 
provided by the extraordinary measure of reprisals, was 
considered not as a bounty to the sufferers, but substantially 
as an indemnity to the underwriters. 

The case of Evans et al vs. Charles et al., Anstruther’s 
Reports, 128, has been relied on in this case. The question 
was, to which of four setts of claimants a certain fund 
belonged, which had been given by will to such of the 
creditors of the husband of the testatrix, as had compounded 
with him in his life time for ten shillings in the pound, of a 
certain debt, or to their personal representatives. ‘The reasoning 
of the chief baron has not much connexion with his conclu- 
sion, according to his own candid and singular confession; 
that the Court of Exchequer had found itself much puzzled 
to form any determination, “and we now decide it,” says he, 
“rather because it is necessary to award the property to some 
one, than that we see clearly a superior right in any.” 

The only question is stated to have been, who are entitled 
to take, under the description of the personal representatives of 
the creditor ; and it was decided, that the administratrix of 
the deceased creditors was entitled beneficially to the 
bequest, and not the next of kin, nor the residuary legatee of 
the creditor. The difficulty appears to have been in raising 
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Eastern Dist. an implied trust in relation to property which was not vested 
March, 1837. in the original creditor after he compounded for ten shillings 
maxx > in the pound, the remaining ten shillings being long after- 
emEnsox’s cu. Wards provided for by his widow. The case turned evidently 
RaTOR & HEIRS. ypon a distinction peculiar to the common law between a 
legal and an equitable right, and the court decided in favor of 
the administratrix, because no cestui que trust had shown 
himself entitled to claim through the person who had the 
legal title, by answering to the description of personal 
representative. 
The case of Destrehan vs. Destrehan’s executors, 4 Martin, 
N. 8., 557, has also been alluded to in argument. In that 
case, this court held that grand children, coming to the 
partition of their grand father’s estate, in concurrence with 
uncles and aunts, are not obliged to collate an onerous 
obligation due by their father. The children had renounced 
the succession of their father, who died before their grand 
father. The analogy between that and the present case is 
extremely faint. ; 

Apersonwho, Emerson was therefore, in our opinion, seized in his 
eer ane life time of an equitable right to be remunerated for services 
<a all rendered and money expended ; a right susceptible of being 

endshismoney, assigned and transferred, as much as the claims of our 
eae citizens against foreign governments for unjust condemnations 


claim or rightto and seizures ; a hope, a reasonable expectation coupled with 


be remunerated . i , 4 ‘ 
for these servi- @ pecuniary interest. If such a right could be assigned, it 


_ ees andexpendi- was certainly transmissible at his death to his succession, to 


ditures. This ' sao 

is susceptible of those who are appointed by law to inherit his property, 
being assigned ‘ . . : : 

and transferred, COUpled with the obligation of paying his debts. If he had 


dat his death , , : ; . 
ee st d bequeathed this claim or right by will, we cannot doubt the 


to his sueces- legacy would have been valid. Having died intestate, we 
sion—to ose , . : 
shekeaemmelat must consider it as having descended, and forms a part of 


ed by law to in- p; : : ‘ 
herit his proper- his succession. According to the code, succession not only 
ty, coupled with includes the rights and obligations of the deceased, at the 
t 


bligation of , a ‘ 
paying his debts. time of his death, but all that has accrued thereto since the 


0, where con- : : ‘ ; 
ss passed a Opening of the succession. “Article 869. No right, whether 
aw, — legal or equitable, perfect or imperfect, is lost or annihilated, 
a certain fund, 


arising from the they all descend according to the legal order of succession. 
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“ Heriditas nihil aliud est quam successio in universam jus quod Easrenn Dist. 

defunctus pabuit.” 1. 24, ff. March, \837. 
When Congress authorized this fund to be paid over to the tixcoun er aL 

legal representatives of Wm. Emerson, we are not warranted . & 

in supposing that they intended to give it a different desti- meritorious ser- 


i ; : vices of a deceas- 
nation from what the law would have given it. The legal vr*s' ennai 


representative of the deceased person, we understand to be pai oe oa 
one standing in the rights of the deceased by authority of thee: Held, that 


; : : it passed to his 
law. The defendant having received the money in that ¢ Pusted © 8 


capacity, it is in our opinion, liable in his hands for the debts legal_represen- 

tative, standing 

of the deceased. in his rights, by 

authority of law, 

. ; and liable in his 

It is, therefore, ordered, adjudged and decreed, that the hands for the 

, , debts of the de- 
judgment of the Court of Probates be affirmed, with costs. ceased. 








LINCOLN ET AL. US. SMITH. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


Where the master of a ship draws a bill in favor of the agents and 
consignees of the vessel, for supplies and disbursements they have 
made, and with their knowledge that he drew as master, and not on his 
own account, he will not be liable. 

The drawer of a will may show that he drew it as agent of another, and 


not on his own account. 


This suit was instituted in January, 1836, on three bills of 
exchange, amounting to upwards of four thousand dollars, 
drawn by the defendant in the month of January, 1829, on 
Henry Payson & Co., of Baltimore, and delivered to the 
plaintiffs. They were protested for non-payment, and the 
drawer is now sought to be made liable on them. 











12 


- Eastern Dist. 
March, 1837. 


CASES IN THE SUPREME COURT 


The defendant admitted his signature to the drafts sued 
on, but denied his liability to pay them. He averred that 


LINCOLN BT At. he drew them as master of the brig Virginia, at the 


aun. 





request of the plaintiffs, who were agents of the owners and 
consignees of the vessel, for disbursements made by them; 
that he never received any consideration for said drafts, and 
was never notified of their dishonor. He pleads the 
prescription of five years. 

Upon these issues the parties went to trial. The evidence 
showed the defendant drew the bills in question as master of 
the vessel, and that the plaintiffs were the agents of the 
owners. After hearing all the evidence, the parish judge 
gave judgment for the defendant, on the plea of prescription. 
The plaintiffs appealed. 


J. Slidell, for the plaintiffs. 


The defendant was liable, as master of the _—* for 
the disbursements made on her account while under his 
command. The plaintiffs cannot be presumed to have 
intended to discharge him by receiving his drafts. 5 Louisiana 
Reports, 335. 

2. The defendant having drawn: the bills without any 
authority, was not entitled to notice of their dishonor. 

3. The notice of protest directed to him at New-Orleans, 
where he drew the drafts, was sufficient. 

4. The plea of prescription cannot be maintained in the 
case. It has no analogy to that of Kers et al. vs. Erwin, 4 
Louisiana Reports, 215. There the defendant was in the 
habit of passing his winters, and transacting his business in 
New-Orleans, in which place he may fairly be presumed to 
have established his domicil. 


Josephs, for defendant. 
1. The defendant, to the knowledge of plaintiff, never 
received any value or consideration for the drafts sued on, 
and consequently is not liable to pay the same; that they 
were drawn as averred “in .the”petition, and expressed upon 
their face in consideration of disbursements made by the 
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plaintiffs for the use of the brig Virginia, in which defendant Easrenw Dist. 
owned no interest, and that said advances were made by ~-“areh, 1887. 
plaintiffs upon the credit and responsibility of the owners Of uscoux xr an. 
said brig, who were their commercial correspondents. Abbolt grey, 
on Shipping, p. 100, note a. 
2. That the defendant, as drawer of said drafts, was 
‘entitled to strict legal notice of protest for non-acceptance, 
which was not given, the same having been drawn at the 
instance of plaintiffs in good faith, upon the agents of the 
brig for her disbursements, and with a reasonable expectation 
of their being honored. Chitty on Bills, 196, 197, 208. 
Abbott on Shipping, 107. 9 Louisiana Reports, 124. 4 
Cranch, 153. 
3. It will also appear that the said claim is barred by the 
prescription of five years. Louisiana Code, 3505, 3506. 4 
Louisiana Reports, 215. 


Martin, J., delivered the opinion of the court. 


The defendant, sued on several bills of exchange, pleaded 
want of consideration, that he had no notice of protest and 
prescription. There was judgment in his favor on the plea 
of prescription, and the plaintiffs appealed. 
The facts of the case are these : the defendant was master, 
and the plaintiffs agents of the owners of the brig Virginia. 
And the drafts were given by the defendant to the plaintiffs Pei ship 
for their disbursements on account of the brig, on the agents draws a bill in 
of her owners in Baltimore. It is clear, that in general, the on wh... 


master who receives supplies for the vessel, binds her, the ee Pd = 
owners, and himself. In the present case, the disbursements supplies and dis- 


b ts th 
were made, rather at the request of the owners, than that of pave made, and 


tes: ! ° with their know- 
the master. The plaintiffs appear to have been the consignees ia on 


of the brig, and of another vessel of the same owners; “— toy 
to 
and the drafts were given by the defendant, not on his neve petal ~ 


own account, but as an agent of the owners, with the = net -be Ha 


knowledge of the plaintiffs, particularly with a view to The drawer of 
a bill may show 
establish the correctness of the account of their disbursements that he drew it 


accompanying the drafts. This case is not to he distinguished 7 goer en 


from that of Krumbaar vs. Ludeling. 3 Martin, 640. his own account. 
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In both cases, the drawer, though apparently acting for 
himself, really acted in the knowledge of the persons who 
received the bill, merely as agents, and consequently, did not 
incur any personal liability. 

It appears to us, that the defendant received no consideration 
for the draft, and cannot be responsible therefor. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 








, TICKNER ET AL. US. ROBERTS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


The forms of public instruments are regulated by the laws of the country 
in which they are made. So, a protest made in another state, which wants 
the seal prescribed by law in that state, will not be received in evidence 
as such, in this. The laws of that state will not be disregarded by any 


parole evidence to the contrary. 


When there is no proof of a demand upon the drawee of a bill, the court 


cannot presume one. Until this is shown, the drawer is not liable. 


Where there is no demand shown to have been. made on the drawee, but 
the drawer supposing one had been made, thought himself liable, and 
promised to pay the draft: Held, that the promise was made in error, and 
is not binding. 

The onus probandi showing a demand lies on the plaintiff. The adverse 


party cannot show that no demand was made. 


This is an action instituted against the defendant as 
drawer of a bill of exchange, to which he opposed the plea of 
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the general issue. This draft was protested for non-payment Easrenx Dist. 
by the drawee and acceptor, in Mobile, where it was payable. -Warch, 1837. 
On the trial, the authority and capacity of the notary sexyen er at. 


public who protested the draft sued on, was called in question, 
and that the protest was not made in due form, as required 
by the laws of the state of Alabama, where the bill sued on 
was drawn, and also where the drawee resided. 

The validity of the protest being objected to, it was denied 
that any demand was ever made on the drawee, so as to 
charge the defendant as drawer. 

Parole evidence was offered to show that demand and 
protest was made in the usual form and manner as observed 
in Alabama. It was also in proof, that the defendant, on 
being informed of the dishonor of his draft, acknowledged his 
liability, and promised to pay it. ; 

The parish judge gave judgment for the plaintiff, and the 
defendhnt appealed. 


Thomas Slidell, for the plaintiffs, urged the affirmance of the 
judgment, which he contended was fully supported by the 
evidence, in accordance with the law of the case. 


Elmore, King and Gray, for the defendant, contended, that 
no recovery could be had, because there is no evidence of any 
legal demand having ever been made on the drawee. The 
protest offered is informal and illegal, and proves no demand. 
It is not a notarial act, and proves nothing. 

2. There is no subsequent promise to pay on the part of 
the defendant. The promise is an unaccepted offer which 
was not accepted, and therefore not binding. 

3. Even if there be a subsequent promise, it was made 
without a knowledge of the material circumstances of the 
case, and is not binding. This is proved by the evidence in 
the case. 

4, The plaintiffs cannot recover without proving a demand, 
or a subsequent promise from which that demand may be 
inferred. The promise in, question is not such an one as 
warrants the inference. 


v8. 
ROBERTS. 
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Eastern Disrr. 


March, 1837. 


TICKNER ET Ai. 
v8. 
ROBERTS, 


CASES IN THE SUPREME COURT 


Martin, J., delivered the opinion of the court. 

The defendant is appellant from a judgment against him, 
*~ drawer of a bill. His counsel contends that he is not 
unable, because there was no demand upon the drawee, and 
that the plaintiffs cannot avail themselves of his promise to 
pay the draft, because this promise was made while he was 
ignorant that no demand was made. The evidence of the 
demand is presented in an instrument purporting to be a 
protest. 

The greatest portion of the state of Alabama was theretofore 
a part of the Mississippi territory ; by the laws of which, nota- 
rial instruments were required to be authenticated by a seal, 
containing the coat of arms of the territory, the name and 
surname of the notary, his official capacity, and the place in 
which he exercised his office. After the erection of Alabama 
into an independent state, the legislature adopted the coat of 
arms of the former territory, as that of the new state. Ina 
later digest of the laws of Alabama, the law of the Mississippi 
territory just cited, is inserted; and by a late act of assem- 


These forms of bly, is declared to be still in force. 


public — instru- 
ments are regu- 
lated by the laws 
of the country in 
which they are 
made: So,a pro- 
test made inano- 
ther state, which 
wants the seal 
rescribed by 
aw in that state, 
will not be re- 
ceived in evi- 
dence as such in 
this. The laws 
of that state will 
not be disregard- 
ed by any parole 
evidence to the 
contrary. 

When there is 
no proof of a de- 
mand upon the 
drawee of a bill, 
the court cannot 
presume one. 
Until this is 
shown,the draw- 
er is not liable. 


The protest under consideration, is not authenticated with 
a seal like the one above described. The one used by the 
notary, has neither his name nor surname, but only the 
initials of them; neither has it the coat of arms. Witnesses 
have testified, that a seal like the one, the impression of 
Y which appears on the protest, is used by the notary in 
authenticating all his acts; that the correctness of his 
conduct, in this respect, has never been questioned, and no 
objection ever made to the reading of them in evidence, 
before the objection was taken during the trial of the present 
case, in the Parish Court. The form of public instruments 
is regulated by the laws of the country in which they are 

made ; and the protest in this case, lacking the seal, which 
the law of that state prescribes, it appears to us, ought not 
to be received in evidence in our courts. The laws of Ala- 
bama being produced, we cannot be induced to disregard 
them by any parole evidence to the contrary. 





and appellees paying costs in this court. 
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There being no evidence of a demand on the drawee, we Easterns Dist. 
cannot presume one. De non apparentibus et non existentibus, March, 1837. 
eadem est lex. LAVIGNE’S HEIRS 

If there was no demand on the drawee, the defendant was ou,.,aazer. 


not liable. And if, being ignorant, that no such demand Where there 
was made, he thought himself liable, and promised to pay i} n° demand 


the draft, the promise was made in error, and not binding. ae 
J 


The counsel for the plaintiffs has urged, that if the defendant drawer suppos- 


seek to avail himself of his error, he ought to show that no ins pnehad been 


demand was made. In this conclusion we cannot concur. po ae e. 

The law does not require impossibilities, and it is not possible ae the draft: 
t t 

to prove that no demand was made. As, however, the ns Mh a 


justice of the case is probably with the plaintiffs, we think its ™&de in error 


, . _ and is not bind- 

ends will be promoted by remanding the case for a new trial. ing. 
he onus pro- 
bandi, showing a 


It is, therefore, ordered, adjudged and decreed, that the demand, aint 


judgment of the Parish Court be annulled, avoided and Thé adverse 


annot 
reversed, and the case remanded for a new trial, the plaintiffs ty cannot show 
was made, 








LAVIGNE’S HEIRS vS. CHALAMBERT. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 

When the pleadings present a question of title to real estate, the Probate 
Court is without jurisdiction, to try and determine the case. 

So, where the heirs of a succession demanded that a certain lot of ground 
in the possession of another, and claimed under an adverse title, should 
be placed on the inventory of their deceased ancestors: Held, that the 
Probate Court had no jurisdiction or authority to order the lot to be 
inventoried. 

The plaintiffs demanded of the probate judge, that a 


certain lot of ground in the city of New-Orleans, in the 
3 
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Eastern Distr. possession of the defendant, and claimed by her, should be 
March, 1837. ylaced on the inventory of the succession of J. Lavigne, 


taviene’suerrs deceased. They pray that the defendant, Marié Jeaune 
cuatamsznr, Chalambert, be cited and made a party to the inventory. 
The defendant set up title to the lot of ground in question, 
which is stated at length, and averred that she. was the true 
owner. She prays that the demand be dismissed. 
The probate judge went into an examination of the 
question of title, and determined that the defendant’s title 
was not good, and ordered the inventory of this property to 


be homologated. The defendant appealed. 
Rousseau, for the plaintiffs and appellees. 


D. Seghers, contra. 


Bullard, J., delivered the opinion of the court. 


When the  _he appellant was made a party to certain proceedings, 


pleadings pre- by which the plaintiffs sought to include in an inventory of 
sent a question 2 . 
of title to real their ancestor’s estate, part of a lot of ground which she had 


— —". possessed for several years as owner. In her answer she set 


without jurisdic- yp title to the lot by purchase and prescription. 
tion to try and : : i 
determine the These pleadings present a question of title to real estate, 


““So, where the Which the Court of Probates is without jurisdiction to try 


heirsof asucces- and determine. The appellant is a stranger to the succes- 
sion demanded , 2 5 ' : 
that a certain lot sion of Lavigne, and in possession of property to which she 


d, inth hy . 
a no asserts title in herself, and if the heirs of Lavigne pretend to 


another, —_and_q better title, they can establish it only in a court of ordinary 
claimed under 


= peek jurisdiction. The whole proceedings, therefore, so far as the 
sho e€ place ° . ° . 

on the aeateny appellant is concerned, are irregular, and coram non judice. 

of their deceased 

ancestor: Held, . ; 

that the Probate Jt is, therefore, ordered and decreed, that the judgment of 
Court had no ju- 

risdiction or au- the Court of Probates, be annulled and reversed, and that 


thority to order the proceedings be dismissed, as to M. J. Chalambert, the 


ventoried. appellant, with costs in both courts. 
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Eastern Dist. 
March, 1857. 


KEMP’S HEIRS 
va. 
KEMP’S © 
EXECUTOR. 


KEMP’S HEIRS vs. KEMP’S EXECUTORS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. HELENA. 


In a suit against executors, requiring them to account and pay over the 
funds, the widow, in community with the testator, cannot be made a 
party. The Court of Probates is without jurisdiction, when she presents 


no claim against the succession, as heir, or otherwise. 


Heirs cannot prosecute the executors of their ancestor in the Probate Court 
for any sum of money which they may have received from the estate of 
a deceased brother of the testator, who survived the latter. If they 
received funds, they are accountable as negotiorum gestores, and can 
only be sued in a court of ordinary jurisdiction. 

After executors have taken notes from a debtor of the succession they 
administer, bearing ten per cent. interest, they cannot, afterwards, cancel 
these, and take another, bearing a less interest. 

So, testamentary executors are not only accountable for what actually came 
into their hands, but are bound to administer faithfully, and are respon- 


sible for losses occasioned by their negligence. 


This is an action instituted in the Probate Court by the. 
heirs of Thomas Kemp, deceased, requiring his executors 
to account for the administration of their deceased ances- 
tor’s estate, and pay over to them such balance as may be 
found due. 

The plaintiffs show that their father died in 1818, and in 
his will appointed Demcy Kemp and P. Hutchinson, his 
executors, who took upon them the duties of said office. 
The will gave to the widow, (now Margaret Nettles,) a 
negro, named Joe, who is estimated at eight hundred dollars, 
provided she deducted this price, or sum, from her claims on 
the succession. At the time of his death, Thomas Kemp 
was concerned as partner in a store with his brother, David 
Kemp, and provided in his will that the latter should take 
the goods at their appraised value, and that they were 
appraised at nineteen thousand four hundred and fifty-nine 
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KEMP’s HEIRS 
v8. 
KEMP’S 
EXECUTOR. 
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Eastern Dist. dollars, in the inventory. The remainder of the succession 
March, 1837. 


was to be sold by the executors. 

The plaintiffs further show, that the executors took from 
David Kemp, in part payment for said goods, his three pro- 
missory notes for the sum of two thousand six hundred and 
ninety-five dollars, drawing interest at ten per cent. per annum. 
They pray that the executors be required to render an account 
of their administration, and pay over such sums of money as 
shall be found due. 

The executors filed their accounts, showing a distribution 
of the proceeds and effects of the succession, and prayed that 
it be homologated, and they discharged. In relation to 
David Kemp’s notes, they aver they received but a small 
portion due on them, and that they were ordered by a decree 
of the Probate Court, to give them up, and receive in their 
place the note of the administrator of David Kemp’s estate, 
who was now deceased. This note bore only five per cent. 
interest. 

In an amended answer, the executors pray, that Margaret 
Nettles be made a party, and required to account, as widow, 
in community with the late Thomas Kemp, and especially 
to account for the estimated value of the negro Joe, given to 
her by the will. 

The plaintiff’s counsel excepted to the jurisdiction of the 
Probate Court, requiring the widow to be made a party, and 
that she, being since married, could not be called into court 
without the aid of her husband. 

The exception was overruled, and the opinion of the court 
excepted to. The widow came in and filed her answer and 
plea of intervention. 

Upon these pleadings and issues, the parties went to trial. 
There was a mass of testimony produced on both sides, rela- 
tive to the accounts of the succession. The probate judge, 
among other things decreed, that the widow should pay eight 
hundred dollars to the succession of her deceased husband, 
as the price of the negro Joe; and also decreed a partition 
and settlement between the plaintiffs and the widow; and, 
further, exonorated the executors from liability in receiving a 
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note of the administrator of David Kemp’s estate, in lieu of 
the balance due on. three notes, executed by him to the 
executors in his life time, bearing ten per cent. interest. Both 
the plaintiffs, and Margaret Nettles appealed. 


T. L. and S. P. Andrews, for the plaintiffs, and intervenor; 
Mrs. Nettles, contended, that the widow, in community, was 
improperly made a party. If any of the parties had claims 
against her, the Probate Court was without jurisdfction to 
enforce them; that she is a stranger to the transactions for 
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EASTERN Dist. 
March, 1837. 
Soe 
KEMP’S HEIRS 
vs 


KEMP’sS 
EXECUTOR, 


which the defendants are called on to account. She is . 


accountable alone to the plaintiffs, if at all, and should be 
sued in the ordinary jurisdiction with her husband. 

2. The defendants are liable for the notes of David Kemp, 
drawing ten per cent. interest. They were without authority 
to give them up, and the order of court authorizing them to 
do so, for the administrator’s note drawing only five per cent. 
interest, is illegal and null. 

3. The defendant’s account is erroneous, and does not 
account for the estate of the decedent, as they are bound to 
do. The judgment of the Probate Court should, therefore, 
be reversed. 


Lawson, for the defendants. 


Bullard, J., delivered the opinion of the court. 


In this case, the heirs of Thomas Kemp sue to compel the 
executors of his last will, to render an account of their admin- 
istration, and prosecute the present appeal from a judgment of 
the Court of Probates, by which their account was approved. 

The succession was opened as long ago as 1818, and from 
the confusion of accounts and proceedings cumulated in the 
record, we have found it extremely difficult to arrive at any 
satisfactory conclusion. Under these circumstances, we shall 
proceed to notice only some leading questions of law, in 
which, we are of opinion, the court below erred. 

I. The defendants prayed that the widow of the deceased 
testator, who was in community with him, might be made a 


Ina suit against 
executors, requi- 
ring them to pay 
over the funds, 

e widow, in 
community with 
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Easrenn Dist. party, and she was atcordingly cited, and excepted to the 
March, 1837. jyrisdiction of the court. The court, in our opinion, erred in 
xeme’s ners OVerruling her plea; not being one of the heirs, she had 


kene’g _-«HOthing to claim of the executors, and no account to settle 
rxecutor. With them. If the executors had paid over to her a greater 


the testator, can- portion of the estate than she was entitled to, they could not 


party. The compel her to refund by a suit in the Court of Probates; and 


rt of P: ; : 
bates. is with. We do not perceive the necessity of making her a party, for 


out jurisdiction 5 . : ° 
ek dhe’ aoe the purpose of showing how much she had received, in point 


sents no claim of fact. 


inst tl " ; ae ; 
Soduusbiicer II. As it relates to the plaintiffs’ demand for a portion of 


yg og ot the claim against Bookter, which it is alleged they inherited 


prosecute theex- from the estate of their uncle, David Kemp, and was received 


ecutors of their : aot ; 
ancestor in the by the defendants to their use, we are of opinion, it cannot be 


aca ott inquired into, in this case; David Kemp survived his brother, 


money which and the defendants, as executors of Thomas Kemp, were 
they may have, é ; alles : 

received from Without capacity to receive it for the plaintiffs, and if they 
the estate oc did receive any part, they may be accountable for it, as 


of the testator, negociorum gestores, but it cannot properly form an item in 
who _ survived 7 
the latter. If their account as executors of Thomas Kemp, to whom the 


fs, ices fund never belonged ; such a claim can be prosecuted only 
accountable 8 jn a court of ordinary jurisdiction. 

negotiorum ges- ‘ 2 : 

tores, and | can III. In relation to the three notes of David Kemp, we are 

ly b i — . ; 

siaetesiony of opinion, that the order of the Court of Probates, directing 

Jurisdiction. ~~ those notes which bore interest at ten per cent., to be can- 
After executors : Lng 

have taken notes celled and replaced by one of his administrator, ata reduced 
from a debtor o ‘ ° ° yee 

the succession fate of interest, is not conclusive upon the plaintiffs. If the 
they administer, os = 

besting ten per executors had stipulated for an interest of ten per cent. from 

- cent. — interest, a debtor to the estate, they had no authority to give up that 


pr dino benefit; and at the time the judgment was rendered, the 
oa he year of their executorship had expired, and they had no 
less interest. longer any capacity to represent the succession in a judicial 
proceeding, unless such as had commenced during the year ; 
they are therefore accountable for the interest at ten per cent. 

up to the time the debt was paid to them. 
IV. The settlement made by Bradford and Kinchen, 
appears to us not conclusive upon the plaintiffs, as they 


were not properly represented. Instead of taking that set- 
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tlement, homologated by the Court of Probates, in 1824, as Easrens Dist. 
the basis of the account to be now rendered by the executors, April, 1857. 
we think the plaintiffs authorized to demand their fourth of uxrox naxx 
the inventory, together with the price of the negro Joe, eight - 
hundred dollars, and such sums as the executors received iN 0, testamen- 
that capacity, after deducting, what they may show, was “| Phen ns 


paid for debts, and that they are all accountable for inabilities ee Ge 
. . wha ac’ 

to make collections. By the will, the executors were not came into the’ 

authorized to dispose of the property for less than its appraised — Pag . 


value. The court below appears to have acted on the prin- = begpre 

° an a 
ciple that the executors are accountable only for what actually sible for losses 
came into their hands ; but we think they were bound to oe ial 
administer faithfully, and are responsible for losses occasioned 


to the estate, by their negligence. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates, be avoided and reversed ; 
that Margaret Nettles be dismissed from the suit, and that 
the case be remanded to the Court of Probates, to be pro- 
ceeded in according to law, and that the defendants pay the 
costs of this appeal. 


UNION BANK US. SLIDELL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The legal mortgage given the wife on the property of her husband, for the 
restitution of her dot, is not regarded as of the essence of the constitution 
of dower. It may be modified or dispensed with by agreement of the 


parties. 


So, the wife, who is a minor, but capable of contracting marriage, may, 
with the assistance of her parents, dispense with the legal mortgage, and 
by agreement in the marriage contract, take a special mortgage for the 


security and restitution of her dof, in lieu of it. 
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Eastern Dist. 


April, 1837. 


UNION BANK 


v8. 
SLIDELL, 


CASES IN THE SUPREME COURT 


According to the Louisiana Code, no mortgage exists, except in the cases 
expressly authorized by law. So,no tacit or legal mortgage results to 
the wife from a donation propter nuptias, especially when it is made on 


condition of survivorship. 


This is an action to compel the defendant to give additional 


‘security to the Union Bank on four hundred and twenty-eight 


shares of stock, on the ground that the property mortgaged 
is insufficient, because of the legal mortgage of the defend- 
ant’s wife, for the restitution of her dowry, and a donation 
propter nuptias. The defendant denied that any tacit or legal 
mortgage existed on his property, as alleged by the counsel 
for the bank. 

The legal mortgages in question, are alleged to result from 
the following clauses and articles of the marriage contract 
between the defendant and his wife: 

“‘ Article 1. There shall be no partnership nor community 
of acquests and gains between the future spouses. 

“ Article 2. The future husband declares to have made, 
and does hereby make donation to his future spouse, in case 
she should survive him, of the sum of thirty thousand dollars, 
which sum shall be taken beforehand from his succession, in 
preference to all other legacies or donations, and in preference 
to the rights of the heirs, whether legal or testamentary, of 
the said husband, and in case of the pre-decease of the said 
wife, this donation shall be considered as null, and of no 
effect. 

‘¢ Article 3. In consideration of this marriage, the said Mr. 
and Mrs. Deslondes, father and mother, have instituted in 
dower, each one half, and in advance of her share of inheri- 
tance (en avancement @heirié) from their respective successions 
to the said future spouse, their daughter, here excepting, the 
sum of six thousand dollars, which sum has been really 
counted and delivered to the future husband, who acknow- 
ledges it, and gives discharge thereof. And the said husband 
consents, by these presents, to remain charged towards the 
said Marié M. Deslondes, his future wife, with the above 
mentioned sum of six thousand dollars, which is the amount 
of her dower, (dotaux apports. ) 
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“ Article 4. In order to secure the payment and faithful Esters Disr. 


reimbursement of the said sum of six thousand dollars, 
amount of the dower of the said future wife, to her heirs and 
assigns, the said future husband does, by these presents, 
affect, bind, and specially mortgage, in favor of the said wife, 
alot of ground, situate in the city of New-Orleans, &c., 
which mortgage is accepted by the said future wife, with the 
assistance and authorization of her aforesaid father and 
mother. 

“ Article 5. The future spouses, the wife assisted and 
authorized as aforesaid, declare to have released from the 
legal and general mortgage, to which said wife would have 
right over the property, present and future, of her husband, 
by the fact alone of the celebration of the marriage, all other 
properties without exception, which the said husband at pre- 
sent owns, and all those to which he may, during the said 
marriage acquire right, whether by sale, exchange, succession, 
donation, or otherwise ; the said wife, assisted and authorized 
as aforesaid, declaring to have formally renounced by these 
presents, every general mortgage, legal or tacit, and all pri- 
vileges and other rights, which the laws of this state give, 
or may give to her, over the property ef her said husband, 
whether for the restitution of her dower, or of the donation, 
propter nuptias, made in consideration of this marriage.” 

In consequence whereof, the future husband may sell, 
alienate and mortgage all his said other property, or other- 
wise make and dispose of the same as to him shall seem fit, 
without the renunciation on the part of the future wife to the 
mortgage, géneral, legal or tacit, to which she would other- 
wise have right, being requisite or necessary for the validity 
of the contracts which might be made by the said husband, 
and for the security of every purchaser, vendor, or other 
person who might be interested therein. . 

The whole has been thus contracted and agreed to between 
the parties. 

There was judgment for the defendant, and the plaintiff 
appealed. 

4 


April, 1837. 


UNION BANK 
v8. 
SLIDELL, 
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Eastern Dist. 


April, 1837. 


UNION BANK 
v8. 
SLIDELL. 


CASES IN THE SUPREME COURT 


Denis, for the plaintiff, contended that the wife had a 
legal mortgage on all the property of her husband, for dona- 
tions propter nuptias, in the same manner as for other donations. 
Louisiana Code, 2355. Civil Code of 1818, page 455, articles 
15, 16,17. Ibid. 335, article 53. 4 Louisiana Reports, 556, 558. 

2. In this case, the wife has a legal mortgage for the 
restitution of her dowry, because the special mortgage attempt- 
ed to be given in the marriage contract, is not such as is 
confemplated by law. Louisiana Code, 3310, 3311, 3312, 
2357. 


Grymes, contra. 


Bullard, J., delivered the opinion of the court. 

The defendant having given a mortgage to the Union 
Bank of Louisiana, as stockholder, engaged, in case the 
right or title to the property mortgaged, should be deemed 
insufficient, on account of some defects, or of some tacit 
mortgage, or if any claim or right of mortgage should be 
exercised upon the same, that he would furnish other secu- 
ties to the satisfaction of the board of directors. The object 
of the present suit is to require such additional securities, on 
the allegation, that the plaintiffs have discovered, that by the 
marriage contract of the defendant, the property in question 
had been incumbered by a legal mortgage in favor of his 
wife, firstly, for the restitution of -her dower of six thousand 
dollars, and secondly, to secure a donation propter nuptias for 
the sum of thirty thousand dollars. 

I. It appears by the marriage contract of the defendant, 
that the father and mother of the future wife settled a dower 
of six thousand dollars, and it was expressly agreed that the 
reimbursement of the dower was secured by special mort- 
gage on a certain lot of ground in New-Orleans, and all 
other property of the defendant, present and future, is 
declared to be free from any tacit or legal mortgage, which 
would have resulted from the celebration of the marriage, 
independently of such agreement and stipulation ; and the 
future wife, with the consent and assistance of her father and 
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mother, she being a minor, expressly and formally renounces Eastern Dist. 
any, and all such general, legal, or tacit mortgage. April, 1837. 
It is conceded on all hands, that without such agreement, unton panx 
a general legal mortgage would have resulted from.the 
marriage by operation of law. The only question, therefore, 
which this part of the case presents, appears to be, whether 
such an agreement is tolerated by law, or in other words, 
whether a minor, capable of contracting marriage, be legally 
capable of binding herself by such an agreement, and of 
confiding her dower to her future husband on such conditions. 
Those articles of the code relied on by the counsel for the 
appellant, to show that such general legal mortgage can be 
dispensed with, only with the consent of a family meeting, 
evidently relate to cases where the mortgage had already 
attached, and the husband, after marriage, seeks to exone- 
rate the mass of his property on creating a special mortgage 
on a particular part of it. Louisiana Code, articles 3310, 
$311, 3312, 2357. 
It may, however, be fairly inferred from these provisions 
of the code, that the legal mortgage, as means by which the Prin caer 
reimbursement of the dower is secured to the wife or her wife on the Ep 
heirs, at the dissolution of the marriage, is not regarded as of oe gneve 
the essence of the constitution of dower; and it would seem p oie = _ 
not illegal to conclude, that if it could be destroyed or modi- garded as of the 
. ‘ ARE : essence of the 
fied when in existence, by agreement of the parties, it might constitution of 
well be dispensed with in future, by agreement on the part ee 
of the person for whose benefit it was intended. But the dispensed with 
: at ; ‘ps y agreement of 
code contains other provisions more direct and explicit on the parties. 
this subject: It is declared, that in relation to property, the 
law regulates the conjugal association only in default of 
particular agreements, which parties are at liberty to stipu- 
late as they please, under certain restrictions. They cannot 
alter the legal order of descents, nor derogate from the mari- 
tal or paternal authority, nor the prohibitory dispositions of 
the code, and provided their agreements be not contrary to 
good morals. Louisiana Code, 2305-6-7. So, the wife, _ 


who is a minor, 


“The code further declares, that minors who are capable of but capable of 
: ‘ ‘ ‘ tracti to 
contracting marriage, may give their consent to any agree- ee aan, ae 
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Eastern Distr. ment of which their contract is susceptible, provided they be 
April, 1837. - assisted in the agreement by those persons whose consent is 
~usron Bank necessary to their marriage. Article 2310. 
~ We have not been able to discover any provision of law 
the assistance of by which such an agreement is prohibited ; on the contrary, 
pense with dis” we have already observed, that married persons are permit- 


-_ a ted, even during marriage, to substitute a special in lieu of a 
ment inthe mar- general legal mortgage, as security for the reimbursement of 
risge contract: the dowry, even in cases where the wife is yet a minor. 


mortgage forthe Article 3312. 

security and res- ° : 

titution of her It is expressly declared by article 3305, that when parties, 

dot, in lieu of it. |; A ° 
being of age, shall, by their marriage contract, agree that 
the recording shall exist only on one or more immovables 
belonging to the husband, the property not included shall 
remain free and released from mortgage for the wife’s dower, 
but the same article forbids its being dispensed with alto- 
gether. Persons of age are then capable of entering into 
such agreements, and we have already seen that minors, in 
relation to marriage contracts, possess all the capacities of 
persons of age, when properly assisted. 

According to II. With respect to the alleged mortgage resulting from 
the, Wouisiana the donation propter nuptias, we must assume as an un- 


Code, no mort- we 
a rare a doubted principle, that no mortgage exists, except in the cases 
expressly autho- expressly authorized’ by law. Whatever may have been the 
ri red b 1 So, / é y 

— or legai Pinion of this court, as to the existence of a mortgage in 


——— such a case, under the Spanish law, and the code of 1808, 

a donation prop- We. are now to look only to the Louisiana Code, and subse- 

=e i, quent statutes, for authority on this point. 

rate en con The counsel of the appellant has relied on the second 

vorship. clause of article 2355, in support of the pretensions of the 
bank. That article creates in favor of the wife a legal 
mortgage, Ist, for the restitution of her dower, and the 
replacing of her dotal effects, which she has brought at the 
time of her marriage, and which were alienated by the , 
husband, and judgment for the restitution or replacing of 
her dotal effects, which she acquired during marriage, either 
by succession or by donation, from the day when such suc- 
cession devolved to her, or such donation began to have its 


effect. 
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This article appears to us to distinguish between those Easrenw Dist. 


dotal effects which were brought into marriage, and those 
which came into the husband’s possession afterward, either 
by succession or donation, in relation to the time when the 
legal mortgage shall attath. In the first case, it takes effect 
from the celebration of the marriage; in the second, from the 
time the succession devolved to her or the donation began to 
have its effect. In both clauses of the article, dotal effects 
only are spoken of; but even supposing the article to be 
susceptible of a different construction, we are of opinion 
that the donation in this case has not began to have its 
effect. It is essentially a donation mortis causa, on condition 
of survivorship. It can have its effect only on the happening 
of that contingency. 

We conclude that the plaintiffs have failed in supporting 
their allegations. 


It is, therefore, ordered and decreed, that the judgment of 
the District Court be affirmed, with costs. 


LOUISIANA STATE BANK US. SENECAL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS, 


The endorser of an accommodation note is to be considered in the light of 
& surety, and when sued, may produce the original contract on which the 
note was:given, to show that it was stipulated the note should not be 
negociated. 


The defendant is sued as the endorser of a promissory note 
for four thousand dollars, executed by A. L. Boimare, the 
15th April, 1832, payable two years after date; the answer 
avers that the note was given for the purchase of real estate, 


April, 1837. 


LOUISIANA 
STATE BANK 
v8. 
SENECAL, 
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Kasrsrn Disr. and a stipulation is contained in the act of sale against the 


April, 1837. 


LOUISIANA 
STATE BANK 
v8. 
SENECAL, 





negociability of the notes, until a certain general mortgage 
is raised. 

The defendant offered in evidence the act of sale, which 
contains the following clause : 

“She (vendor,) does hereby agree and covenant, to and with 
the present purchaser, (Boimare,) that the said second obli- 
gation of four’ thousand dollars shall not be negociated, nor 
the payment thereof exacted, until the property hereby sold, 
shall be fully released from all liability resulting or to result 
from the said general mortgage.” 

This act was annexed to the answer, which denied that 
the mortgage had been raised as stipulated; the reading 
it in evidence was objected to by the plaintiff’s counsel, and 
the objection sustained by the court. The opinion of the 
court was excepted to. 


The plaintiff had judgment and the defendant appealed. 
Grima, for the plaintiffs. 


Hennen, contra. 


Carleton, J., delivered the opinion of the court. 


This action is brought against the defendant as the endorser 
of a promissory note, executed by A. L. Boimare, on the 15th 
of April, 1832, made payable two years after date. 

The defendant avers in his answer, that the note was 
given for part of the price of certain real estate, sold to 
Boimare ; that, in the act of sale, it was stipulated by the 
vendor, that the note should not be negotiated until the 
mortgage, mentioned in the act, as existing and affecting the 
property, was raised ; that the plaintiffs, nevertheless, became 
the assignees of the note before the mortgage was cancelled, 
with a knowledge of the stipulation in the act of sale; that 
the mortgage still exists, and that the note was negotiated in 
violation of the agreement. 
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At the trial of the cause, defendant’s counsel offered in Easrzan Dist. 
evidence an authenticated copy of the act of sale, which the _ fr, 1897. 
court would not suffer to be read to the jury; the counsel took —rovrstana 
his bill of exceptions, and the jury having found a verdict “*"),°*** 
for the plaintiffs, the court rendered judgment accordingly. s®*®¢4™ 
Defendant appealed. 

We think the court erred. The defendant clearly had a ,The endorser 
right to show that the plaintiffs were acquainted with the dation note is to 
nature of the contract entered into between the vendor and pgs _ = 
vendee, by the act of sale ; and this he could not do without #9? _ pn 
first establishing the existence of the contract itself. He had duce the origi- 
endorsed the note for the maker’s accommodation, and is wake oo oth 
therefore, to be considered in the light of a surety; and, if ¥°5, given | f 
he could show, that the plaintiffs, at the time they received stipulated the 


: : ‘ is note should not 
the note, knew of the restraints imposed upon its assignment, be negociated. 
he might avail himself of the same means of defence that 
appertained to the maker. 

We agree with the counsel for the plaintiffs, that the 
notarial paraph affixed to the note, does in nowise restrain its 
negotiability, or oblige the endorsess to inquire into the condi- 
tions under which the original parties had limited its circu- 
lation. But if the defendant could fasten a knowledge of 
these conditions upon the plaintiffs by other legal testimony, 
he certainly ought to be permitted to do so. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided and 
reversed; the verdict set aside, and the case remanded for 
further proceeding, according to law, with instructions to the 
judge, to admit, in evidence, the notarial act offered by 
defendant ; the plaintiffs and appellees paying the costs of 


appeal. 
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PEYROUX ET AL. V8. DUBERTRAND ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a firm is sued as endorsers, and one of the partners excepts to the 
jurisdiction of the court, because he had obtained a respite: Held, that he 
is liable to be sued when the respite is not pending, but is out of court, 
although, if he had pleaded the time was not expired, and proved it, he 
might have obtained a dismissal of the petition as to him. 


Proof of notice to the endorsers of the protest, results from the certificate of 
the notary, duly made according to law. 


The holder of a bill or note, may give notice to the endorsers he intends to 
hold liable, and these cannot complain that the other or previous 


endorsers were not notified. 


The endorsers receiving notice of protest, should notify the previous 
endorsers, in order to hold them liable. 


This is an action against Dubertrand and Legendre, as 
the last endorsers of a promissory note for two thousand three 
hundred and seventy-six dollars, drawn by J. B. Ory, to the 
order of, and endorsed by Michel Bergeron, as first endorser. 
The note was duly protested for non-payment, and notices 
delivered to all the endorsers ; that to Bergeron was handed 
to his agent in the city. 

Dubertrand excepted to the jurisdiction, on the ground 
that two years before being sued, he had obtained a respite 
from his creditors, as appears by the record of the Parish 
Court. This exception was overruled. 

The defendants then pleaded a general denial. 

In a supplemental answer they admitted their signature, 
and averred that no notice was given to the first endorser, by 
which all recourse against him was lost, and they discharged. 

Bergeron’s deposition was taken, in which he states he had 
no agent in New-Orleans, authorized to receive notice of 


protest. 








| 
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Judgment was rendered for the plaintiffs for the amount of 
the note, interest and costs, and the defendants appealed. 


Benjamin, for the plaintiffs, urged the affirmance of the 
judgment, and contended that the appeal was taken for 
delay, and the appellants should be condemned to pay ten 
per cent. damages, as for a frivolous appeal. 


De Armas, contra. 


1. Because the District Court had no jurisdiction in this 
case, inasmuch as the proceedings of P. Dubertrand vs. His 
Creditors, were pending before the Parish Court. 

2. Because the defendants being deprived of the benefit of 
notice to the previous endorsers, ought to preserve his rights 
against the bank, at whose request the note was protested. 


Martin, J., delivered the opinion of the court. 


The defendants, sued as endorsers of a promissory note, 
pleaded to the jurisdiction of the court, that one of them had 
obtained a respite from his creditors, in the Parish Court. 
The plea was overruled, and they pleaded the general issue ; 
and in a supplemental answer, that the plaintiffs had neglect- 
ed to give notice of the protest of the note to the endorser of 
the defendants, whereby their recourse against him was lost. 
There was judgment for the plaintiffs, and the defendants 
appealed. 

It appears to us, the plea to the jurisdiction was properly 
overruled. If the period for which the respite was granted, 
had expired, the respite presents no obstacle to the plaintiffs’ 
suit ; if it was not, the party by pleading this, might have 
obtained a dismissal of the petition, by proving it. It appears 
the proceedings on the respite were homologated, and the 
case was therefore completely out of the Parish Court. The 
other defendant, being a stranger to the respite, could in no 
case, avail himself of it. 

The general issue having been pleaded, the plaintiff was 
bound to establish by proof, all his allegations, except the 
signature of the defendants, which this plea does not deny. 
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PEYROUX ET AL. 
v8. 
DUBERTRAND 
ET AL, 


Where a firm is 
sued as endor- 
sers, and one of 
the partners ex- 
cepts to the ju- 
risdiction of the 
court, because he 
had obtained a 
respite: Held, 
that he is liable 
to be sued when 
the respite isnot 
pending, but is 
out of court, al- 
though if he had 
pleaded the 
time was not ex- 
pired and proved 
it, he might have 
obtained a dis- 
missal of the pe- 
tition as to him. 


Proof of notice 
to the endorsers 
of the protest, 
results from the 
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Eastzrx Distr. The protest appears on the record, and the District Court 
April, 1837. was of opinion, that the allegation in the supplemental 
xEw-ontzaxs @nswer that the plaintiffs had neglected to give notice to the 


a co. endorser of the defendants, was an admission, that they, the 


tawsox. defendants, had received notice. This conclusion has 


certificate of the j i i 
oa en appeared to us illogical. The plea of the general issue had 


made snevhling denied that they had notice. If this plea had not preceded 
— the other, the notice would have been admitted,not because the 

The holder of admission was a consequence of a second plea, but because 
a Dit or note the notice to the defendants had been alleged in the petition, 


may give notice 

gg cag and was not denied in the answer. This leads us to the 
oO . . . . 

hold liable, and examination of the proof of notice ; this proof results from 


bic cannot the certificate of the notary, duly made, according to the act 


the other or pre- of assembly. 
vious endorsers : : 
were not noti- On the second plea, the judge has said, that every endorser 


fied. , : : 3% 
The endorsers Must notify his previous ones. This, however, must be 


receiving notice restricted to those on whom he wishes to preserve his recourse. 
of protest should 


notify the pre- The defendants, on receiving notice, ought to have given it 
vious endorsers, : eg 
in order to hold to the previous endorser or endorsers ; the plaintiffs were not 


them liable. bound to do so. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





NEW-ORLEANS BUILDING CO. US. LAWSON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The payment of money by the president, without an order from the board 
of directors of a corporation, is irregularly made, even when advanced in 
payment of a just claim, and made on the verbal direction of a majority 
of the board of directors. But the company cannot recover it back in an 
action against the president, when it was justly due, and there was no 


reason for withholding it. 
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The courts of Louisiana possess equity jurisdiction,and administer law pyagrenn Dust. 


and equity, pari passu. So, where the party sued, erred by making an 


irregular payment, the equitable powers of the court will relieve him. 


This is an action against the defendant, late president of 
the New-Orleans Building Company, to recover from him the 
sum of one thousand dollars, which the plaintiffs allege he 
received of their funds, and which he refuses to pay over to 
them. 

- The defendant denied that he had any funds belonging to 
the plaintiffs, in his hands; that the sum of one thousand 
dollars claimed in the petition, he paid as president of the 
Building Company, to Isaac T. Preston, for professional ser- 
vices rendered said company, on an account formally rendered 
and receipted, which the defendant avers he delivered to the 
new board of directors as a voucher, and is now in their 
possession. 

The facts show that Mr. Preston’s bill for his services in 
defending suits brought against the company, as attorney at 
law, was reasonable ; that Dr. Lawson, president, and two of 
the directors, approved the account, being three out of five 
directors, (the whole number,) and it was paid by the defend- 
ant, as president, out of the funds of the company, without 
any formal order of the board. 

On this evidence, the district judge gave judgment for the 
defendant. The plaintiffs appealed. 


Carter, for the plaintiffs. 


Preston, contra. 


Martin, J., delivered the opinion of the court. 

The plaintiffs complain that the first judge erred, in 
refusing to them judgment for a sum of one thousand dollars, 
which the defendant, their former president, received for 
them. He resisted the claim, on the ground, that he had 
paid that sum to Preston, the attorney of the plaintiffs, for 
professional services. This payment, the professional services, 


April, 1837. 


NEW-ORLEANS 
- BUILDING Co, 


V8. 
LAWSON. 
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Eastern Dist. and their value, are admitted ; but it is contended, that the 
“April, 1857. payment was made without an order from the- board of 
new-ortzans directors. It is, however, in proof, that it was made on the 


em °° verbal direction from three directors, this number constituting 


These: , the majority of the board. 

he payment . 5 

of money by the It is clear, that the payment was irregularly made, without 
ert an” onde an order from the board. The board of directors is the ma- 


trom {he board jority of them met at the proper time and place, when and 


——— is where every member has the opportunity of attending and 
irregularly made ° . . . . 
“a ae oe urging his objections to any resolution offered. 


vanced in - . ; 
ment of a just Lf, therefore, it was shown, that there is any good ground, 


claim, and made 9n which the payment might have been opposed, as that the 
on the verbal é F os 
direction of a Claims against the company exceeded the cash in its posses- 


jority of the . ' ‘ ; 
ae ye direc, Sion, or the like, a different judgment ought to have been 


tors. But the rendered; but it is admitted that the sum was really and 
company cannot 


recover it back justly due, and it is not contended that there was any reason 


t é‘ aks 
ageinst the pre- for withholding it. 


sident, when it : . . . 
is Selly dee, In such of our sister states, in which law and equity are 


and there wasno administered in different courts, on judgment being given in 
reason for with- : : 
holding it. a case like the present, against the defendant, he would be 


The courts of . > Te : 
Louisiana pos- entitled to relief in a court of equity. y 
a Our courts possess equity jurisdiction, and administer law 
risdiction, an ‘i 4 

administer law and equity part passu. 


pot att ae The defendant erred in making an irregular payment. 


the party sued Courts of Equity relieve against error; he, therefore, is entitled 
erred, by making : wile : ; 
an irregular pay- to our aid, as he shows that it may be extended to him with- 


t, tl i- — seeks 
kis esuens ot out injury to the plaintiffs, who, were they to recover from 


the court will the defendant, and retain the sum, would enrich themselves 
relieve him. 


at his cost. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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ARMFIELD & FRANKLIN US. CARLIN. 


ON AN APPLICATION FOR A MANDAMUS TO THE JUDGE OF THE FIRST 
JUDICIAL DISTRICT. 


A motion was made exparte to the district judge, to allow the sheriff to 
correct an error in his return on an action, and on the judge’s refusal 
to grant the motion, a mandamus was prayed for to compel him: Held, 
that this is a case in which the Supreme Court cannot be called on to 


exercise its appellate jurisdiction, and it has appellate jurisdiction only. 


This is an application for a mandamus. The attorney for 
the plaintiffs took a rule on the judge of the first judicial 
district, “to show cause why a mandamus should not issue, 
commanding him to enter on the minutes of his court, a 
motion made exparte by the counsel in the above entitled 
case, for the purpose of granting leave to the sheriff to 
amend his return of the fiert facias issued, and partly 
executed in the said case.” 

The district judge showed for cause “ that it appears an 
execution of fieri facias had issued against the defendant, 
and on the latter paying the amount demanded of him by 
the sheriff on the execution, it was returned satisfied. It is 
alleged there was error in the calculation of the interest. 
This error cannot be corrected on an eaparte motion. The 
return is the property of the defendant, and cannot be 
interfered with, except contradictorily with him. 

However freely amendments are allowed in the com- 
mencement of a cause, to allow returns on executions to 
be set aside for alleged errors, and on exparte motions, is 
irregular and illegal, and of which no precedent is to be 
found. Executions of fieri facias or capias ad satisfaciendum 
and the rights of defendants therein, are too important to be 
thus dealt with; nor is it just to put a defendant to an 
injunction, or even subject his property or person to seizure 
for errors of calculation of the officer. It appears more 





Eastern Dist. 
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Easrexx Dist. correct and proper that the officer should bear the conse- 
April, 1837. quences of his own error.” 


LAURENT 
vs. . . 
SAILLARD, UN- Bodin, for the applicants. 
DER TUTOR, &c. 


Carleton, J., delivered the opinion of the court. 


This is an application for a mandamus to the judge of the 
court for the first district. 

The plaintiffs had obtained judgment against the defen- 
dants, and the sheriff having made an error in the calculation 
of interest arising thereon, returned the fieri facias “ satisfied,” 

A motion was 42% @ less sum than was really due. 


ute “em & The judge refused to permit the error to be corrected on 
e istrict ° 

judge, to allow ¢vparte motion. 

the sheriff to cor- ° : 

rect an error in 0 his return to the rule served upon him, he states as the 


his ee ground of his refusal, ‘that the error cannot be corrected on 
execution, an ; a 
on the judge’s an exparte motion; that the return is the property of the 


oe. defendant, and cannot be interfered with, except contradic- 


mandamus was torily with him.” 
prayed for to eis ; * ; , 

compel him: This is plainly a case in which this court cannot be called 
a i ag upon to exercise its appellate powers. By section 2, article 


the Supreme 4, of the constitution, it is declared, “that the Supreme 
Court cannot be 


called on to ex- Court shall have appellate jurisdiction only.” 
lato jeciodiotion, The subject cannot receive a better illustration than is 
and it has appel- contained in the words of the constitution itself ; nothing 


late jurisdiction : 
only. need be added. Let the rule be discharged. 


LAURENT vS. SAILLARD, UNDER TUTOR, ETC. 


ON AN APPLICATION FOR A MANDAMUS, TO THE JUDGE OF PROBATES FOR 
THE CITY AND PARISH OF NEW-ORLEANS. 


No appeal lies from an order of the judge of probates, requiring an under 
tutor to institute suit against the tutor of certain minors, for his removal 


from office, on the ground of alleged insolvency. 
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The facts of this case show that one Joseph Laurent, Eastenx Dist. 


instituted suit against Jean R. Saillard, under tutor of the 
minors Pigneguy, to compel him to bring suit against J. L. 
Rabassa, to remove him from his office of tutor of said 


April, 1837. 


LAURENT 
v8. 
SAILLARD, UN- 


minors, on the score of his insolvency. The general issue D#R ToTor, &e. 


was pleaded, and defence made to the suit. 

While the suit was thus pending, Laurent took a rule on 
the under tutor, to show cause why he should not prosecute 
the removal of said Rabassa, tutor of said minors, he having 
became insolvent since his appointment. He resisted the 
rule, and evidence was produced to test the question at issue. 
On hearing the parties, the probate judge ordered the suit 
and prosecution, for the removal of Rabasga, to go on. From 
this order of the judge, Saillard, the under tutor, prayed an 
appeal to the Supreme Court. The appeal was refused, and 
he applied for a mandamus to the judge, to show cause, 
why an appeal should not be allowed. 

The judge showed for cause, that the Supreme Court had 
no appellate jurisdiction over the Court of Probates, when, 
upon probable cause shown, the Probate Court directs the 
under tutor of minors to prosecute the removal of a tutor on 
the ground of supposed insolvency. 

2. The judgment in this case, leaves to be hereafter 
determined, in due course of law, the propriety of the remo- 
val of the tytor. Louisiana Code, article 324. Code of 
Practice, 877, 1016, 1059. 


Roselius, for the applicant. 

1. The principle question in this case, for the court to de- 
termine, is, whether we are entitled to an appeal. The 
judgment of the Prvbate Court is final against the under 
tutor, and he must either obey, or be imprisoned ; this is, 
as to him, an irreparable injury. 

2. There are analogous cases in which it has been decided, 
“that any judgment which may produce an irreparable 
injury, shall justify an appeal.” 12.Martin, 485. 1 Martin, 
N. S., 73. 
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Eastern Dist. 3. Again, this court has said, “a judgment may be so far 
April, 1837. final as to be subject to an appeal, without being final as to 
taunent the point at issue.” 9 Martin, 519. 


denen, ux. 4% So, also, an appeal will lie as well from cases submitted 
per TuToR, &c. to the discretion of a court, as any other. 4 Louisiana 


Reports, 111. 


Carleton, J., delivered the opinion of the court. 

This is an application for a mandamus to the judge of the 
Probate Court, for the parish and city of New-Orleans. 

It appears that Joseph Laurent presented a petition to the 
Court of Probates, for the parish and city of New-Orleans, 
alleging the insolvency of Jean L. Rabassa, and praying 
that he might, on that account, be removed from the tutor- 
ship of the minors Pigneguy. Rabassa pleaded the general 
issue. Laurent then took a rule upon Saillard, the under 
tutor, to show cause why he should not institute proceedings 
against Rabassa for his removal from the tutorship. The 
under tutor replied, that he could not institute such proceed- 
ings, inasmuch as Rabassa was not insolvent. 

On the hearing of the rule, and the evidence exhibited, 
the judge determined as follows : 

‘It is ordered, adjudged and decreed, that Jean Raphael 
Saillard, as under tutor, do prosecute the removal of J. S. 
Rabassa, tutor, as aforesaid, for the reasons set forth in the 
rule.” 

Saillard being dissatisfied with the decree, asked for an 
appeal, which was refused. He, thereupon, applied to this 
court by petition, setting forth the foregoing facts, and prayed 

Gono appeal lies for a mandamus to the probate judge, requiring him to allow 
rom an order of i ; ; 

the judge of pro- the appeal. The judge, in his return to the rule taken upon 
bates, rears him, avers that no appeal can lie from his decree, it being in 


an under tutor to 


institute suit the nature of instructions to institute a suit, “leaving the 
against the tutor ; i . : 
of certain mi- propriety of removing the tutor to be hereafter determined in 


nors for his re- a 
moval from of- due course of law. 


fice, on the . . 
conned st lien We agree with the judge of the Probate Court, that an 


edinsolvency. “ order to institute a suit, is not a final judgment in any sense 
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of the term. It can work no irreparable injury ; for the rights Kasrerw Dist. 
of the tutor and minors, as such, cannot be affected, unless _~#fr#4 1887. 
by the judgment to be rendered ina suit not yet begun. The ronrcuanrnars 
order to bring the suit exists, but not the suit itself; until it ““"" 73°?°°" 
is instituted, no judgment can be pronounced, upon which —P4P¥PING- 


this court can act. Let the rule be discharged. 


PONTCHARTRAIN RAIL ROAD CO. US. PAULDING. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The rules and regulations of the Rail Road Company provide that it shall be 
the duty of the president to preside at all the deliberations of the board ; 
to keep, with the secretary, the general cash of the company, and in his 
special charge all bonds of the officers, &c.; and the secretary is required to 
give a bond of five thousand dollars: Held, that it was the duty of the 
president to fake this bond, and on failure or neglect, he is personally 
liable for the defalcations of the secretary, to the amount of the bond he 


was bound to take, 


This is an action against the late president of the Pont- 
chartrain Rail Road Company to render him liable for the 
sum of three thousand nine hundred and fifty-eight dollars, 
abstracted by the then secretary, who absconded, on the 
ground of failure to take a bond and security from the secre- 
tary, as prescribed by the rules and regulations of the board. 
The facts of the case that are material, are set out in the 
opinion of the court. 


Hoa, for the plaintiffs, maintained that by the by-laws or 
rules and regulations of the company, the president was 
bound to take bond and security from the secretary, which the 
defendant omitted until the deficit occured, and the secretary 
absconded. 
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2. It is urged, there are no by-laws making it the duty of 
the president to take this bond. There is the report of a 


ponrcuartraix COMmittee prescribing the duty by resolutions, which were 


spread upon the books of the company, approved and signed 
by the president. 

3. The negligence of former presidents in this matter, 
forms no excuse in the present case; besides, the by-laws 
by the recent report and approval of a committee and the 
board, make it the express duty of the president, to take and 
keep the secretary’s bond, &c. 

4, It is further contended, that the by-laws relied on only 
require the president to hold or keep the bond, and that it is 
not made his duty to obtain or take a bond from the secretary. 
How can he keep the bond if he does not in the first place 
obtain it? He could not say he had under his especial charge 
the bonds of officers, and other valuable papers, if he suffers 
their absence to go unaccounted for to the board. 

5. It being the duty of the president to take bond of the 
secretary, the omission of this duty is such gross negligence 
-as to render him liable for all the loss to the company, which 
was occasioned by the secretary. 


Johnson, for the defendant, contended, there was in fact 
no by-laws making it the duty of the president to take bond 
and security from the secretary. The report of a committee 
appointed to draft by-laws, although approved is no by- 
law of itself. This report does not require the president to 
take the -bond from the secretary. No by-laws can be 
implied as resulting from custom or usage, or authority, 
sufficient to impose such responsibility on the president. 

2. If such by-law had existed, it was repealed by disuse. 
It appears that it had not been observed under three or four 
preceding presidents. The same power that can make laws, 
can also repeal them; and if they can be established by 
custom, they can also be repealed in the same manner. 
Angell and Ames on Corporations, page 180, 181. Attorney 
General vs. Middleton, 2 Ves. Sr. 330. Berwick upon Tweed 
vs. Johnson, Lofft. 339. 
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3. The said by-law, even if deemed in full force at the Easreny Disr. 


time, is too vague to bind the defendant to its execution. 


April, 1837. 


For the duty of holding bonds and other valuable papers, is rorrcuanrnary 


certainly not that of obtaining them; in the next place, an 


obligation on the part of the secretary to give a bond, is not 


one to give security also; lastly, the time for giving or 
exacting the bond, is not specified. 

4, But, granting the enactment of the said by-law, its 
continuance in force, and its susceptibility of the construction 
attempted to be put upon it by the plaintiffs, not one only, 
but all of which must be proved, before they can have any 
foundation for their action; even then the defendant is not 
liable, for he is not chargeable with want of due diligence in 
the performance of his duties. 

5. He communicated to the directors the situation of 
things, before any loss had been sustained. One of three 
courses was then to be taken; to exact a bond with security 
of the secretary ; to dismiss him at once; to retain him with- 
out bond and security. The first was rejected by all, as 
dishonorable, in the actual circumstances; the second as 
inexpedient, it being impossible at that time to supply his 
place ; the last was adopted, not by defendant, but by the 
directors; it was their act. The defendant was not allowed to 
remove the secretary from office, the only thing which would 
have avoided the loss. The directors were fully satisfied 
with the diligence of the president, and, on his resignation, 
voted him their thanks, for the able manner in which he 
had discharged his duties. 


Carleton, J., delivered the opinion of the court. 

The plaintiffs allege in their petition, that one A. B. M’Leod, 
who was appointed their secretary in April, 1834, defrauded 
them out of the sum of three thousand nine hundred and 
fifty-five dollars and seventy-four cents, with which he ab- 
sconded from the country. That it was the duty of defend- 
ant, who was at that time president of the company, to have 
required a bond from the secretary for the faithful discharge 
of his trust; that by neglecting to do so, and to perform 


RAIL ROAD CO, 
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other official duties incumbent on him, he became liable to 
pay the plaintiffs the sum claimed in their petition. 

The defendant pleaded the general issue. The cause was 
submitted to the court, who gave judgment for the plaintiffs. 
Defendant appealed. 

In order to establish the liability of the defendant, the 
plaintiffs’ counsel has called our attention to an article in the 
rules and regulations of the company, prescribing the duties 
of the president, in the following words : 

“Jt shall be the duty of the president to preside at all the 
deliberations of the board ; to keep, with the secretary, the 
general cash of the company, and in his special charge, all 
bonds of officers and other valuable papers; to exercise a 
general supervision at all times, of the accounts, and of the 
works and operations of the company, and to recommend to 
the board of directors, at their weekly meetings, any measures 
that he may deem it necessary for them to adopt.” 

He also cited a clause in rule third, prescribing the duties 
of the secretary, wherein it is declared, that “ he shall give a 
bond of five thousand dollars.” 

It was clearly the duty of some one, or all of the agents of 
the company, to require a bond from their secretary, other- 
wise the provisions cited from the above regulations would 
be altogether nugatory. If the defendant, when sued, can 
shift off the responsibility upon the body of directors, as was 
attempted in argument; they, in turn, when called to an 
account, would insist upon the liability of the president ; 
nevertheless, responsibility must rest somewhere. 

It is not only required that the secretary should give bond 
in the sum of five thousand dollars, but the president is made 
the keeper of that bond ; he is moreover invested with a 
general supervising power, as the chief officer of the institu- 
tion, and is appointed the immediate guardian of the public 
monies, in conjunction with the secretary himself. It is not 
probable, therefore, that he should have been ignorant that 
no bond had been given by M’Leod. And if he did not 
conceive it to be his duty to take it himself, it was at any 
rate incumbent on him to have presented the subject to the 
consideration of the board. 
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But it is insisted by defendant’s counsel, that the word Kasrenw Disr. 


“bond,” as used in the by-laws, does not imply that the 


April, 1837. 


secretary shall give security. We cannot agree to this inter- ronrcuanrraix 


pretation, for he is by implication of law, at all times respon- 
sible for mal-feasance in office. To take his individual bond 
therefore, would be doing a vain thing, since it could not add 
to the obligation already created. 

We cannot doubt that it was the intention of the board, in 
requiring bond of their secretary, to provide additional security 
against any loss caused by his misconduct. And such appears 
to have been the practical construction given to the rule by 
the defendant himself; for it is in evidence, that on the 23d 
January, 1834, a few days after he was chosen president, E. 
Rousseau was elected secretary, and gave bond accordingly, 
with security, which was approved by order of the board, at 
which the defendant presided. 

It is also contended by defendant’s counsel, that the rules 
and regulations for the government of the president and 
directors have never been legally adopted as their by-laws. 

The original books of records of the company have been 
brought into this court, and made part of the evidence in the 
cause. From thence it appears, that on the 16th November, 
1832, a committee was appointed to re-organize the affairs of 
the company, and certain rules indicated in the order, were 
submitted to them. 

On the 19th of the same month, they made a report which 
embraced a number of regulations, including those above 
cited, which were ordered to lie on the table. On the 26th, 
they were adopted, and spread out upon the records on the 
Ist December next, following. ; 

The defendant was elected president on the 7th January, 
1834, and on that day signed the proceedings of the board 
in the same book of records, in which his official signature is 
often found, subsequent to the insertion of the rules and 
regulations. 

It appears to us, therefore, that any objection to the 
validity of these rules comes with a very ill grace from the 
defendant. 


RAIL ROAD CO. 
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The evidence in the cause shows that the company have 
been defrauded by their secretary, out of the sum mentioned 
in the petition, and we think the law is against the defendant. 

Every one who undertakes the fulfilment of a trust, has 
before him two alternatives: to perform its duties or to pay 
for his neglect. The affairs of every corporation must neces- 
sarily be conducted by its officers. A great portion of the 
wealth of the country is embodied in these institutions, which 
have of late multiplied beyond all former example. Unless 
their agents be held to a prompt and vigilant discharge of 
their trusts, great mischief would inevitably follow. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


ADAMS ET AL. VS. NEW-ORLEANS STEAM TOW-BOAT CO. 
APPEAL FROM THE FIRST JUDICIAL DISTRICT. 


Tow-Boat Companies will be made liable for the injuries occasioned to 
vessels, while they have them in tow, unless it is shown not to have been 
caused by their fault or negligence. 

On questions of fact, relating to the merits, even if the testimony is 
somewhat contradictory, the judgment will not be disturbed, when it 


does not appear the judge came to an erroneous conclusion. 


This is an action to render the defendants liable for 
injuries done to a vessel, which one of their tow-boats was 
towing from the city of New-Orleans to the sea. 

The case turns mainly on mere matters of fact, which are 
sufficiently detailed in the opinion of the court. 

The district judge, before whom the case was tried, after 
examining all the evidence of the case, came to the conclu- 
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sion that the defendants were liable, and that the injury Easrerw Dist. 


sustained by the plaintiffs was one thousand three hundred 
and sixty-one dollars and ninety cents; judgment being 
rendered therefor, the defendants appealed. 


Maybin, for the plaintiffs. 
G. B..Duncan, for the defendants. 


JM’ Millen, for the captain, called in warranty. 


Carleton, J., delivered the opinion of the court. 


The plaintiffs claim the sum of eighteen hundred and fifty 
eight dollars and thirty-one cents, being expenses and 
damages caused, as they allege, by the fault and neglect of 
defendants, in towing down the river, the brig Sarah and 
Elizabeth, by the steam tow-boat Post Boy, belonging to them, 
under the command of T. A. Pinegar. They allege, that 
the brig was suffered to run athwart a ship, lying at anchor 
in the river, by which injury was done to her hull and rigging, 
giving rise to various expenses detailed in the petition, which, 
together with the damages sustained, and the further item of 
eight hundred dollars for towing the vessel back to the city, 
by the steam-boat Natchez, swell the amount to the entire 
sum for which suit is brought. 

The defendants plead the general issue, and further aver 
that the damage was not caused by the misconduct of those 
in command of the tow-boat, but by accidents unavoidable in 
the navigation of the river, and by the misconduct of those 
on board the brig, in refusing and neglecting to obey the 
orders given from the tow-boat; that the injury done was 
trifling ; that the plaintiffs, nevertheless caused the brig to be 
thoroughly repaired, and brought back to the city without 
necessity. 

The defendants afterwards filed a supplemental answer, in 
which they pray that judgment be rendered over against 
Capt. Pinegar, whom they call in warranty, for any sum that 
themselves might be condemned to pay. 


April, 1837. 
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Eastrrx Dist. To this supplemental answer, Capt. Pinegar replied by 
April, \857- _ general denial, and averring, that the fault or misconduct, if 


apams Etat, any, did not proceed from himself, but from those on board 


xrw-onuzans the brig; that the weather was boisterous, and that he had 


Steam row- been compelled to burden himself with too heavy a tow, by 
BOAT CO, 


Tow-bont com- the agents of the steam-boat company, and concludes by the 
tad liable for Plea of prescription of one year. 
the injuries oc- The District Court gave judgment for the plaintiffs, in the 


casioned to ves- : 
sels while they sum of one thousand three hundred and sixty-one dollars and 


have them in. ‘ . 
tow, unless it is Binety cents, with costs, and decreed in favor of Capt. 


shown not to p; 
have been caused Yinegar. The defendants appealed. 


by their faultor The controversy turns entirely upon a question of fact. 
negligence. aye . 
On questions of The plaintiffs charge the fault upon defendants, who, as also 


~ sade the commander of the tow-boat, assert that the accident, if 


ne a — caused by misconduct and negligence at all, was to be 
what contradic- ascribed to the persons on board of the brig. 

tory, the judg- ' : 

ment will othe Having looked carefully into the testimony of the witnesses, 
disturbed, when which is voluminous and somewhat contradictory, we see no 
it does not appear 


the judge came reason to believe that the judge below has come to an 
to an erroneous : : 
eonsiasion. erroneous conclusion upon the merits of the case. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, and that the 
appellants pay costs in both courts. 
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FOUTELET ET AL. US. DUGAS. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
OF THE FOURTH DISTRICT PRESIDING. 


Where the separate property of the deceased wife is inventoried as common 
property, and adjudicated to the surviving husband, at the estimative 
value, it will be liable in his hands, to such liens or mortgages as may 
be acquired thereon by third persons, before the heirs of the wife assert 


their legal rights as owners, by inheritance. 


This suit commenced by injunction. Joseph Foutelet 
became the purchaser of all the property in common or sepa- 
rate, existing between him and his first wife, at the probate 
sale of her succession, at its estimative value in the inventory. 
9 Louisiana Reports, 291, 299. 

Foutelet afterwards married the defendant, as his second 
wife, and becoming embarrassed, she sued him and obtained 
judgment of separation of property, with a legal mortgage 
for the restitution of the sum due. She then took out exe- 
cution and levied it on one of the slaves, in the possession of 
Foutelet, alleged by the plaintiffs to have been the separate 
property of their deceased mother, and illegally sold to Joseph 
Foutelet, at the probate sale of her succession. They set up 
claim to the slave, in right of their mother, and pray for an 
injunction to stop the sale. 

The district judge dissolved the injunction, and the 
plaintiffs appealed. 


Conrad, for the plaintiffs. 


R. W. Nicholls, contra. 


Bullard, J., delivered the opinion of the court. 


This case cannot be distinguished from that of the same 
plaintiffs vs. Murrell, decided at the April term, 1836. See 
9 Louisiana Reports, 291, 299. 
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Eastsny Distr. We came to the conclusion stated in the opinion of the 
April, 1837. gourt in that case, after deliberate examination and reflection. 
turanzs © We have again considered the questions involved, and are 


wieox, not satisfied that weerred. In the case now before the court, 


ried as common the wife of Foutelet, the father, is the seizing creditor, under 
ijudieated “to @ judgment recovered against him; in the other case it was a 


the _ surviving stranger: both, however, are creditors, and we cannot dis- 
husband, at the 


estimative value, tinguish between them. The sale under execution will 


hie be liable convey no better right than the father has to the property in 


ln ny or controversy, and the question is open, as to the prior claims 
may be acquired of the plaintiffs, and as regards one of them, his mortgage is 
i certainly superior to the claim of the defendant. 

— heirs of the 

wife assert their 

legal rights as It is, therefore, ordered, adjudged and decreed, that the 
owners by in- 


coleone judgment of the District Court be affirmed, with costs. 








TULANE US. WILCOX. 
APPEAL FROM THE COURT FOR THE PARISH AND CITY OF NEW-ORLEANS. 


Where the endorser pays a note secured by mortgage, even after protest, 
and for which he was bound as surety, a legal subrogation clearly results 
from the payment; on producing authentic evidence of this payment, he 


is entitled to an order of seizure and sale of the mortgaged premises. 


This suit commenced by an order of seizure and sale, 
The plaintiff was endorser on three several promissory notes, 
drawn by the defendant, dated the 26th January, 1832, and 
payable three years after date, amounting to two thousand 
two hundred and thirty-three dollars and thirty-three cents, 
which were given in part payment of three lots of ground in 
New-Orleans, and secured my mortgage thereon. 

The notes were put in bank for collection by the holders, 
and were protested for non-payment ; afterwards, the plain- 
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tiff, as endorser, paid them, obtained an authentic act of Easrenx Disr, 
subrogation from the vendor of the lots, acknowledging April, 1857. 


payment, &c., and subrogating him to all his (vendor’s) 
right of mortgage, on the lots so purchased. 

The defendant made opposition to the order of seizure and 
sale : 

First. That the mortgage created in favor of the vendor, 
on the premises seized, has been extinguished by the payment 
of the notes. 

Second. The mortgage being extinguished long before its 
transfer or act of subrogation to the plaintiff, none existed in 
favor of the vendor, which he could transfer, &c. He prays 
that an injunction be granted to stay the sale, and that the 
order of seizure be set aside. The injunction was granted. 

The plaintiff took a rule. on the defendant to show cause 
why the injunction should not be dissolved, as having been 
improvidently and illegally issued. 

On hearing the parties, the parish judge dissolved the 
injunction, and ordered the seizure and sale to proceed against 
the mortgaged premises. The defendant appealed. 


L. C. Duncan, for the plaintiff, maintained that the subro- 
gation was authenticand perfect ; that the debt of the defendant 
was never extinguished ; that the injunction was wrongfully 
obtained, and should not only have been dissolved, but with 
damages, for which he prays an amendment of the judg- 
ment in this court. Louisiana Code, article 2157, No. 3. 
6 Louisiana Reports, 479. 

2. The act of 1831, section 3, page 102, authorized 
damages. In this case the plaintiff was clearly entitled to 
them, having paid the defendant’s debt, and by public act 
been subrogated to all the rights and mortgages of the 
vendor. 5 Louisiana Reports, 221. 

3. The appeal is obviously frivolous, and for delay, 
which entitles the plaintiff to ten per cent. damages. 


M‘Henry, for the defendant. 
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Martin, J., delivered the opinion of the court. 


The defendant is appellant from the dissolution of an 
injunction obtained to prevent the execution of an order of 
seizure and sale, which he contended had been irregularly 
issued ; the plaintiff having claimed such an order, on a sub- 
rogation of a mortgage creditor of the defendant, which it 
was contended was not simultaneous with the payment made 
to the creditor. The plaintiff was the endorser of the 
defendant’s note, secured by a mortgage, and which he paid 
in bank. An order of seizure and sale, which he obtained 
on that payment, was succesfully opposed, on the ground 
that it had been issued without authentic evidence of the 
payment. He thereon obtained an authentic act of subroga- 
tion, and the order of seizure and sale, the execution of which 
was enjoined by the present plaintiff. 

This act recognizes the payment made by the plaintiff, 
and furnished him the authentic evidence, the absence of 
which caused his failure on his first attempt ; he now shows, 
by authentic evidence, that he paid a debt of the defendant 
for which he was bound as surety. A legal subrogation 
clearly results from that payment. Louisiana Code, article 
2157, No. 3. 

The conventional subrogation being posterior to the 
payment, would not avail him; he does not depend upon 
it, but relies on the legal, and uses the act of conventional 
subrogation, merely because it contains authentic evidence 
of the payment. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 





RENNER 
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STEWART US. WESTERN MARINE AND FIRE INSURANCE CO. STEWART 
v8. 


WESTERN MAR. 

APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. & FIRE INS. Co. 
Insurance on merchandize consisting of crates and casks of earthenware, at 
and from New-Orleans to Pittsburg ; on their arrival at the port of desti- 
nation, some were damaged ; appraisers were appointed, who assumed as 
| the standard value by which the damage was to be estimated, the impor- 
tation cost at New-Orleans, and fixed the damage at fifty per cent.: Held, 
that this was the correct mode of ascertaining the amount for which the 

insurers were liable. 

It is not necessary to sell the sownd with the damaged goods to ascertain the 
loss. The sound goods may be valued by a broker, and the difference 
between them and the sales of the damaged ones, will be the amount of 


the loss. 


Another rule for calculating the amount of partial loss, is the difference 


RCN NcRENER 


between the respective gross proceeds of the same goods when sound and 
when damaged, excluding the fluctuations of the market, port duties and 


other charges, at the port of destination. 


This is an action on a policy of Insurance. The plaintiff 
caused insurance to be made on one hundred and seventy 
packages of earthenware, in the office of the defendants, at 
and from New-Orleans to Pittsburgh, with the privilege of 
re-shipping at the intermediate ports. The goods were ship- 
ped at New-Orleans, on board the steamer Powhattan, and 
on her arrival at Louisville, in December 1834, one hundred 
and twenty packages were re-shipped on board the steamer 
Return, for Pittsburg. While she lay at the wharf, the goods 
were very much damaged by the violence of the stream, the 
Ohio river being full of ice. The steam-boat was sunk, and 
the crates raised, and some of them repacked. On arriving 
at Pittsburgh, appraisers were appointed to estimate the loss 
occasioned by the damage done to the goods ; they took the 
invoice price at New-Orleans, and added eight and one-third 
per cent. thereon, and adjusted the loss at fifty per cent. on the 
whole amount. 
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The plaintiff made up his account on this basis, including 
freight, a general average charge for the steam-boat Return, 
which was sunk and raised, with other’ charges, amounting 
in the aggregate to the sum of three thousand three hundred 
and seventy-seven dollars and ninety-seven cents. The in- 
surers refused to allow it. The district judge made up his 
judgment as follows : 

“This is an action on a policy of insurance effected on 
goods, valued at the sum insured, viz: seven thousand seven 
hundred dollars. 

“The goods were one hundred and fifty-eight crates, and 
twenty-three casks of earthenware, from New-Orleans to 
Pittsburgh ; part of the goods arrived in safety, but a large 
portion of them were on board the steam-boat Return, which 
was sunk at Louisville in January, 1834, by floating ice in 
the river. The crates, &c., were got up again, part was for- 
warded in the condition in which it was got up, and part was 
repacked and forwarded. 

‘“‘The point in the case is to settle the amount of damage 
on the portion of goods thus damaged. 

“J am of opinion that the evidence makes out a damage 
of fifty per cent., and when we consider that these crates 
must have been in the hold of the steam-boat, and taken out 
from under water ; that the breakage and injury must have 
been very great, I do not think it surprising. The opinions 
of persons here, who did not see the property, as to the da- 
maged property, has no weight with me; nor do I see what 
better could be done than to estimate the damage. A sale at 
Pittsburgh of the damaged goods would not have been more 
favorable, as the auction sale of the damaged and undamaged 
goods, afterwards show. In relation to such an operation, 
Pittsburgh must be considered as a small town, not commer- 
cial. The goods were not insured at so much per crate, but 
as being of the value of seven thousand seven hundred 
dollars, in globo. 

* Plaintiff should then show the invoice cost, to which may 
be added commission charges, &c. 
The recovery will be as follows, viz : 
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ere $370 51 Easterns Dist. 
a sos a icstncn' d's orn oemmecneee anne 7 5Q — April, 1837. 
Damage of fifty per cent. on eleven hundred STEWART 
and eleven damaged crates, at the average cost ae. 
a RON Ws is se cn nncesvaesecerenneiin 9077 37 & Fine uss. co. 
$2455 38” 


Judgment being rendered for this sum, the defendants 
appealed. 


Worthington, for the plaintiff. 


Maybin, for the insurers. 


1. The claim for freight amounting to nine hundred and 
fourteen dollars and seventy-one cents, cannot be allowed. 
1 Phillips on Insurance, 378. 2 Ibid., 195. 

2. The mode of calculating a particular loss on damaged 
goods was not adopted. Stevens on Insurance, 84,85. Hughes 
on Insurance, 280. 

3. The estimated damage of fifty per cent. is too great. 
Only seventy crates by the steam-boat Planter were examin- 
ed at Pittsburgh, with the view of appraising the damage, 
and the evidence of the appraiser shows that their examina- 
tion was very limited. The thirty-five crates by the Return 
were not examined at all. The examination of the witnesses 
in Louisville, was also imperfect. 

4. The seventy crates by the Planter were shipped from 
Louisville to Pittsburg in the same damaged state, and were 
not repacked. The evidence of the defendants shows that 
the damage was thus increased. The thirty-five crates by 
the Return were opened and repacked. 

5. The goods were all sold, damaged and not damaged, 
en masse, at auction, in Pittsburgh, and not till seven weeks 
after the damaged were examined. 


Bullard, J., delivered the opinion of the court. 


Insurance 

Looe , - : F on merechandize, 

This is an action upon a policy of insurance, in which the consisting of 
se : ‘ ; crates and casks 
plaintiff claims for a partial loss. The merchandize covered of earthenware, 


i j ' atand from New- 
by the policy, consisted of crates and casks of earthenware, —— rg 
some of which are shown to have been lost, and others greatly burg; on their 
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Eastern Dist. damaged by the perils insured against. The court below 
“April, 1837. having given judgment for fifty per cent. damages upon the 
. stewart invoice value of the goods, the deféndants appealed. 


wrstmanan, Lhe appellants contend that the mode of calculating a 


& FIRE INS. CO. partial loss on damaged goods, was not adopted in this case. 


ival at th : 
eg “f destins. Lhe record shows that on the arrival of the damaged wares 


— some were at the place of destination, they were examined by appraisers 
amaged ;  ap- ‘ ’ : , 
praiserswereap- Who estimated the deterioration at fifly per cent., and that 


ointed, who as- ° : : 
ee an ae they were afterwards sold at auction on a credit of six months, 


standard value ‘ ees 
i <a ae The appraisers assumed as the standard by which the dam- 
damage was to age was tobe estimated, the importation cost at New-Orleans. 


be estimated, the 
importation cost The subsequent sale appears to have confirmed the correct- 


‘leans, eer ' ' 
at New a’ ness of their estimate. The authority on which the counsel 


mage at fifty per f, relj 
saa old that 0° the appellant relies, from Hughes on Insurance, (280,) 
this was the cor- does not appear to us to establish a positive rule on this sub- 


Cae seein : é ; ; nme 
rose i the ject, which has been violated in this case to the prejudice of 


amount _ for the underwriters. It was not necessary, certainly, to sell 
which the insu- : : 
rers were liable. the sound part of the cargo, in order to establish the amount 


It is not ne- ; 
cue an eee damage, because the price of the article at the place of 
the sound with : = : : bl 

ce ee delivery is not the proper measure of indemnity. | It was 
goods to ascer- held, says the author referred to, in case of a partial loss on 


tain the loss; th 
pommel cine tobacco, that though the sale of both the sound and damaged 


be valued by a . . o/3 
daar, oak the hogsheads might be the most certain means of ascertaining 
difference be- the difference, and calculating the amount of the loss, yet 


tween them and é 
the sales of the the valuing of the sound hogsheads by a regular broker, and 


damaged on: the parties acting bond fide, was sufficient.” The same 
owe of the author lays down the rule for calculating a partial loss to 
Another rule be, to estimate the difference between the respective gross 
of caleulating. proceeds of the same goods when sound and when damaged, 
partial loss, is and not the nett proceeds, because the liability of the under- 


the difference : f ‘ A 
between the res- Writer is not to vary with the fluctuations of the market, or 


Proceeds of the to be affected by port duties or other charges, after the arri- 
same —_—goods val of the goods at the port of destination. Hughes on 
when sound and ee 
ate dened, Insurance, page 371. 
3 t : mor . ° 
fluctuations of Che other questions arising in this case are those of facts, 
the market, port .,-L; és : 
eee end oe, Which appear to us to have been correctly solved. 
charges at the 


t destina- ' 
ig —_ It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


XANPI US. ORSO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the law of prescription is changed after it has partly run against a 
debt, the dime elapsed under the old law, in proportion to the whole 
term, is to be reckoned and added to the prescription acquired under the 
new law, in proportion as the time elapsed under each law, bears to each 
term: thus, if the term of prescription is thirty years under the old law, 
and fifteen years has elapsed before the change, prescription is half gone; 
and the new prescription being ten or twenty years, only five or ten years 
are required to complete it. 

Before the promulgation of the Louisiana Code, the 20th May, 1825, 
hypothecary debts were prescribed by the lapse of thirty years, while the 
period fixed by the code, is ten years if the creditor resides in the state, 
and twenty if he lives out of it. So, where a debt became due and de- 
endenie the 24th May, 1810, and suit was instituted the 4th June, 1835, 
the plaintiff residing out of the state: Held, that the debt is prescribed ; 
fifteen years, less four days, having elapsed under the old law, and ten 
years and fourteen days under the code, which is more than half the time 


required to complete the prescription. 


This is an action instituted by Desirée Orso Xanpi, against 
her mother Louise C. Orso, to recover the sum of two thou- 
sand and ninety-six dollars, which she alleges is due to her as 
her portion of her father’s estate. 

The plaintiff resides in the state of Virginia, and instituted 
this suit in the First District Court of Louisiana, in New- 
Orleans, the place of the defendant’s domicil, the 4th June, 
1835. She alleges that her father, Jean Baptiste Orso, died 
about the year 1805, leaving an estate which was inventoried 
and appraised at thirty-two thousand eight hundred and 
eighty-six dollars, the nett proceeds of which was to be divi- 
ded between her mother and the children; and that her 
share is two thousand and thirty-six dollars, for which she 
now sues. 

She further shows that her mother, with the consent of the 
executor and guardian ad litem of the minor children, procur- 
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Eastern Dist. ed the estate to be adjudicated to her at the price of appraise- 
May, 1837. 
——_—_—_—_—_——— 


ment, binding herself to pay the share coming to each of the 
children ; the sum she now claims. 

The defendant pleaded a general denial. 

A further plea of prescription was pleaded in the Supreme 
Court. 

In the District Court, the plaintiff had judgment for the 
aggregate sum of five thousand and ninety dollars, which 
included interest. 

The defendant appealed, and in the Supreme Court 
pleaded prescription. 


Gray, for the plaintiff. 

1. The plaintiff’s capacity to sue as heir, is not specially 
denied, and by the plea of the general issue, is admitted. 
When the plaintiff claims in a representative capacity, the 
plea of the general issue puts him on proof of that capacity, 
if conferred by contract ; but a special plea is necessary to put 
it at issue, if created by law as an executor, curator, &c. 
3 Martin, 378. 2 Martin, N. S., 389. 5 Ibid. 343. 1 Lou- 
isiana Reports, 113. 4 Ibid. 328. 5 Ibid. 405. 

2. This is not an action against the defendant as tutrix, 
and is not governed by the prescription in such cases. The 
property was adjudicated to her, and she is liable, personally, 
for the plaintiff’s share. She never was appointed tutrix, and 
under the Spanish law was not tutrix by nature. Frebrero 
Tapia, tit. 4, de la Tutela, Nos. 4, 7, etc. Partida 7, tit. 
16, law 1, 2, 3, 4. 

3. This is nota personal action, because the debt is secured 
by a mortgage. According to the Spanish writers and 
authorities, the action in such cases is mizt, and is not pre- 
scribed until the lapse of thirty years. Laws of Toro, 63. 
Neuvo Rec., lib. 11, tit. 8, law 5. 3 Frebrero Tapia, p. 271, 
lib. 3, de les accio. In this case thirty years have not elapsed 
since the plaintiff became of full age. 

4, The obligation upon which this action is founded, is 
both personal and hypothecary, i. e. accompanied by a mort- 
gage on the property of the defendant generally. It is also 
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OF THE STATE OF LOUISIANA. 


special on the property adjudicated for the price or purchase 
money. There are indeed two, one tacit or legal, and the 
other conventional. The plea of prescription cannot avail. 


J. Seghers, for the defendant. 


1. The action in this case is barred by the prescription 
of ten and twenty years ; this time having elapsed since the 
plaintiff came of age. Louisiana Code, article 3508. God- 
dard’s Heirs vs. Urquhart, 6 Louisiana Reports, 659. 

2. The claim for interest is barred by the prescription of 
four years. Louisiana Code, 356. Civil Code, page 70, article 
71, 72, 77. 

3. Interest ceases to run when its amount equals the 
capital. 

4. The plaintiff contends on the authority of Berluchaux 
vs. Berluchaux, 7 Louisiana Reports, 539, that their mother 
was not her tutrix. Ifso, she is entitled to no interest, for 
the present suit is not for the price of property bearing or 
producing fruit, but only for a balance of account. 


Bullard, J., delivered the opinion of the court. 


In this case the plea of prescription has been interposed in 
the Supreme Court, and our only inquiry is, whether the 
evidence in the record shows that the debt sued for has been 
extinguished by prescription. 

The origin of the debt is as follows: On the death of the 
plaintiff’s father, all the property held in community was 
adjudicated to her mother, the defendant, at the price of esti- 
mation, she binding herself to pay to each of the children 
their shares respectively. This adjudication took place in 
1805; the plaintiff was born on the 24th May, 1789, and 
consequently attained the age of majority in 1810; at that 
time her share became due and demandable, and this suit 
was instituted on the 4th of June, 1835. The plaintiff resides 
out of the state. 

It is contended by the counsel for the appellee, that by the 
Spanish law which was in force before the promulgation of 
the Louisiana Code, the prescription of thirty years applied, 
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and the new pre- 
scription being 
ten or twenty 
years, only five 
or ten years are 
required tocom- 
plete it. 

Before the pro- 
mulgation of the 
Louisiana Code, 
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1825,  hupothe- 
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the lapse of thir- 
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inasmuch as the debt was hypothecary, and he relies on the 
63d law of Toro; the text of that law appears to support 
him in that position, although the action in this case is per- 
sonal, the obligation sought. to be enforced was by agreement 
secured by mortgage on the property sold. 

Assuming the period of prescription to have been thirty 
years, it is clear they had not elapsed at the inception of this 
suit. Buton the 20th May, 1825, the present code went in 
operation, by which the prescription in cases like the present, 
was reduced to ten years between persons residing in the 
state, and twenty when opposed to an absentee. Indepen- 
dently of the time which had elapsed before this change in 


y our legislation, the twenty years required for prescription had 


not expired when this suit was instituted. It only remains, 
therefore, to inquire, whether by computing the time which 
preceded that change according to the term then required, 
and adding it to the time which has elapsed since, according 
to the principles recognized by this court in the case of God- 
dard’s Heirs vs. Urquhart, the prescription has been acquired. 
Fifteen years, less four days, had elapsed before the pro- 
mulgation of the code, that is to say, nearly half the time 
necessary to prescribe. Two years and four days were there- 
fore required under the new code; from May 20, 1825, the 
date of promulgation, to June 4, 1835, is ten years and thir- 
teen or fourteen days, more than one half the time required 
under the existing law. 6 Louisiana Reports, 659. Merlin’s 
Repertoire, etc., verbo prescription. 


We are, therefore, of opinion the prescription had been 
acquired, and the plea must be sustained ; and it is, ordered, 
adjudged and decreed, that the judgment of the District 
Court be annulled and reversed, and ours is for the defendant, 
with costs in both courts. 

















OF THE STATE OF LOUISIANA. 


ORSO vs. ORSO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Prescription, which has begun to run against the ancestor’s claim, will be 
suspended at his death, and until his minor heir at law arrives at the age 
of majority. 

Interruption of prescription by minority will be noticed in the Supreme 
Court, when it has not been pleaded in the court below, if it appears from 
the face of the proceedings. 

According to the provisions of the Spanish law, the surviving mother was 
not the natural tutrix of the minor children. The father had the right to 
appoint a curator, ad Jitis, to the minors, and to name a tutor in his will. 

As the law was, before the adoption of the Civil Code of 1808, lands only 
were considered as literally bearing fruits: So, the price of lands and 


houses alone, bears legal interest without agreement or judicial demand. 


This suit was instituted by Zenon Orso, only child and 
heir at Jaw of his father Z. Orso, deceased, to recover the 
sum of two thousand and thirty-six dollars from the defend- 
ant, who was his father’s mother. The facts of this case are 
in all other respects similar to those in the case of Desirée 
Orso Xanpi vs. Louise C. Orso, vide ante, 57. The defendant’s 
plea is a general denial ; prescription was pleaded in the 
Supreme Court. The material facts on which this case 
turns, are not controverted, and are also fully stated in the 
opinion of the court. Judgment was rendered for the sum of 
five thousand and ninety dollars, including interest. The 
defendant appealed. 


Gray, for the plaintiff. 


J. Seghers, for the defendant, contended that this debt is 
prescribed by the lapse of ten years after the plaintiff arrived 
at the age of majority. 

2. He insisted that the claim for interest was prescribed 
by the lapse of four years after majority. 
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Eastrrx Dist. 3. Legal interest ceases to run, when it amounts to, or 
May, 1837. becomes equal to the capital; the judgment, therefore, in 
this case is for too large a sum, being more than is prayed for. 





ORsSO 
v8. 


esis Bullard, J., delivered the opinion of the court. 
The only difference between this case and that of Xanpi vs. 
Orso, just decided, ante 57, is that in this, it is the heir at law 
of one of the defendant’s children, who claims the portion due 
his father, Zenon Orso. The father was born October 7th, 
1786, and consequently was of age in 1807, and his portion 
of the estate of his father then fell due ; if he were yet alive, 
this action would be barred by prescription ; but it appears 
that he died in 1813, and the present plaintiff is admitted by 
the pleadings, to be his only child and heir at law. He must 
have been at that time a minor, for admitting what is 
extremely improbable, that the father married as soon as he 
Preseription, had a legal capacity, to wit: at fourteen years of age, and 
which has Pegun that the plaintiff was born within the first year of the mar- 


to run against 


the _aneestor’s riage, he would have been but six years of age at his father’s 
claim, will be gui aS : a: 
suspended at his death, and prescription would not run against him until his 
death, and until 


his minor heirat age Of majority, in 1822, and he being absent from the state, 

law arrives atthe : : ce ene ee . 

sacel aeiedes. ™ sufficient time had not elapsed previously to the commence- 
ment of this suit to operate prescription. 

We have doubted whether we are at liberty to notice this 
interruption of the prescription by minority, which is not set 
up by the pleadings; but, upon reflection, we consider our- 
selves bound to do so, from the following considerations: In 
the first place, if the exception had been filed in the court 
below, no replication could have been admitted, setting up 
minority on the part of the plaintiff, and consequently, he 
might have availed himself of all means either in law or in 

Interruption of fact to repel the plea. Secondly, prescription can be pleaded 
prescription by .; ' lv wl | ; . . 
iv noriwy will be 10 the Supreme Court, only when the proof of it appears on 
noticed in the the face of the proceedings in the lower court. Code of 
Supreme Court, x : ‘ 
when it has not Practice, 902. It is true, the party to whom the plea is 
oor opposed is authorized to ask that the case may be remanded 


if it appears for trial on that plea ; but in this case he has not thought 
from the face of : 
the proceedings. proper to do so, and as it does not appear to us on the face of 
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the proceedings, that prescription had been acquired, while Easrenw Disr. 


it is shown that the plaintiff was a minor during several years, 
we cannot sustain the plea without violating the rule. 
Contra non valentem agere non currit praescriptio. 

This brings us to the merits of the case; it is shown that 
the plaintiff’s ancestor was entitled to receive two thousand 
and thirty-six dollars seven and one half reals, which was 
due on his attaining the age of majority, and the District 
Court gave judgment for that sum, together with legal 
interest from the time the debt fell due. The only doubt is 
in relation to the right of the plaintiff to recover interest. 

In the absence of any stipulation to that effect, the right of 
the plaintiff to recover interest must depend upon some pro- 
vision of law, and it must result either from some relation in 
which the parties stood towards each other, or from the 
nature of the debt itself. That the defendant never was the 
tutrix of the children, appears to us manifest. Orso, the 
father, died before the promulgation of the Civil Code of 1808, 
and we are satisfied, that by the Spanish law, the surviving 
mother was not the natural tutrix. In this case the widow 
never was recognized as tutrix. A curator, ad litis, of the 
minors, was appointed by the testament of the father, who 
hada right to name a tutor; the tutorship did not devolve on 
the mother by operation of law. Berluchauz vs. Berluchaua, 
7 Louisiana Reports, 539. 

But it is contended by the plaintiff’s counsel, that the debt 
in question being the price of property yielding fruits, the 
defendant is bound to pay interest from the time it became 
due. The Spanish law on this point is thus expressed by 
the author of the Curia Phillipica: “El comprador de la 
cosa fructifera que lleva los frutos en recompensa de ellos 
debe pagar al rendedor el interes del precio se.” Cur. Ph. 
verbo intereses, No. 24. In the case now before the court, the 
whole property in the inventory, consisting of a house and 
lot, a few slaves, some movables, and nearly half in bonds or 
promissory notes, due to the deceased, and a small sum in 
ready money, all of which was held in community, was adju- 
dicated to the surviving widow on her agreeing to account 


May, 1837. 
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Eastern Dist. to the children for their shares of one half, to which they 
May, 1837. were entitled as heirs of their father. The contract was in 


onso effect a partition and liquidation of the estate preceded by 
cuzo,  COllation of what some of the heirs had received in advance, 


Asthelaw was, and amounted certainly to an alienation; the house and lot 
a. was estimated at ten thousand dollars, and the slaves at about 
Code of 1808, three thousand. It was decided at an early period by this 
1a 1d ony wi. court, that the price of lands and houses alone bear interest 


terally bearing without any agreement to that effect, and without the neces- 
fruits: So, the 


priceoflandsand sity for a judicial demand. 3 Martin, 374, Ibid. 92. It is 


houses alone ‘ A : 
bears legal inte- Useless to inquire how far the law has been changed on this 


rest without oint 
agreement or ju- P Z ; 
dicial demand. = Qne half of the price of the house and lot belonged to the 


children, and the ancestor of the present plaintiff was entitled 
to one eighth of that half, to wit: six hundred and twenty- 
five dollars, upon which we think him entitled to claim 
interest at five per cent. from the time it was due. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed; and proceeding to 
render such judgment as we think ought to have been given 
below, it is further adjudged, that the plaintiff recover from 
the defendant, two thousand and thirty-six dollars and ninety- 
three and three fourths cents, with interest on six hundred 
and twenty-five dollars thereof, at five per cent. from the 7th 
of October, 1807, until paid, and costs of the District Court ; 
those of the appeal to be paid by the plaintiff and appellee. 
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HAGAN ET AL. US. LEVERICH. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


An insolvent debtor, even in actual custody, who applies for the benefit of 
the insolvent laws, relating to voluntary surrenders, and none of his 
creditors attend or make any opposition to the proceedings, he is thereby 


discharged. 


So, where a debtor, in the prison limits made a cession, and claimed the 
benefit of the law relating to voluntary surrenders of property, and the 
judgment creditor, with others, appeared before the notary, without 
making objection or opposition to the proceedings being had under this 
law as inapplicable to the case, it was considered a waiver on their part, 
and the debtor was discharged, together with his surety, in the prison 


limits bond. 


This is an action on a prison limit bond against the surety 
therein. The plaintiff having obtained a judgment for the 
sum of eight hundred and fifty-three dollars and sixty-seven 
cents, against one N. M. Riker, he was arrested on a capias 
ad satisfaciendum, and gave a bond for the prison limits with 
James H. Leverich as his surety. While in the prison 
bounds, he presented his schedule and petition, and applied 
to the District Court for the benefit of the insolvent laws 
relating to voluntary surrenders. The district judge accepted 
the surrender, ordered astay of proceedings, and that a meet- 
ing of the creditors of the insolvent take place before a notary. 

The plaintiffs and several other creditors attended, verified 
their claims, charged the insolvent with making a fraudulent 
surrender, and acting fraudulently towards his creditors, and 
denied to him the benefit of the insolvent laws. 

The proceedings were closed before the notary the 4th of 
June, 1835, and returned into court on the 6th of the same 
month. On the 15th June an opposition was filed by Vance 
and others, and at the foot the attorney of absent creditors 
joined in it on their behalf. The plaintiffs made no opposi- 
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Eastern Dist. tion in court, and about the begining of January, following, 
May, 1837. Riker left the prison bounds without any further proceedings 

“qacan er az, oF order of court. On the 5th March, 1836, the plaintiffs 
rventen, 1nstituted this suit. 

The defendant pleaded a peremptory exception in discharge, 
in which he averred that Riker was discharged by operation 
of law, there being no opposition by the plaintiffs. 

On this issue the case was tried before the court. 

It was admitted that Riker left the prison limits without 
any further order, after the return of the proceedings had 
before the notary, into court. 

The plaintiffs had judgment for the amount of their claim, 
from which the defendant appealed. 


Curry and Reynolds, for the plaintiffs, maintained that the 
insolvent proceedings in the case of Riker against his credi- 
tors relied on as a discharge, are null and void, because the 
debtor being in actual custody, he could not invoke the law of 
1817, relating to voluntary surrenders. The very first line of 
that act shows that it had no application to his case. It says 
“that every individual who shall not yet have been imprisoned for 
debt, &c.” shall be entitled to its benefits, &c. 2 Moreau’s 
Digest, 424. 

2. The insolvent could only have been discharged from 
confinement under the act of 1808, which is expressly made for 
debtors who have been imprisoned. But then, if there be a 
presumption of fraud, or he is charged therewith, the court 
cannot discharge him. In this case every creditor charged 
Riker with fraud before the notary. See act of 1808, section 
land 6. 2 Moreau’s Digest, 567, 569. 

3. We deny that the, court could have done more than 
release Riker from confinement, without the consent of, or 
contradictorily with his creditors. It could not discharge the 
obligation contracted by the surety in the prison bond, any 
more than it could discharge the debtor from all his debts. 

4. But in this case Riker departed from the prison limits 
without the consent of the plaintiffs, or order of court, conse- 
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quently his bond is forfeited, and the surety liable. There ie Easrenw Disr. 
no discharge whatever in the record. May, 1837. 





HAGAN ET AL, 
Lockett, for the defendant, contended that the fact of the anne 
plaintiffs having attended a meeting of the creditors of Riker 
before the notary, and allowed the proceedings to be returned 
into court without objection, or making any opposition there- 
to, that they were homologated, and the debtor discharged by 
operation of law. See act of 1817, section 17 and 18. 2 Mo- 
reaws Digest, 424. Caldwell vs. Bloomfield, 2 Louisiana 
Reports, 503. Louisiana Code, 2172. 
2. The debtor being discharged by operation of law, from 
confinement and imprisonment, the defendant was discharged 
from his obligation in the prison limits bond sued on. 


Martin, J., delivered the opinion of the court. 


The defendant is appellant from a judgment against him 
as surety on a prison bounds bond, for one of the plaintiff’s 
debtors, arrested on a ca. sa. The record shows, that while 
the debtor was in the prison bounds, he made a cession of 4, insolvent 


goods to his creditors; many of them, amengst whom were aa porn 
na ; : actual custody, 
the plaintiffs, appeared before the notary, without making who applies ie 


any objection to the cession having been made while the — —_ 
? 


insolvent was in actual custody. The proceedings on the ——— 
: : P 3 ry surrenders 
cession were concluded, and the insolvent, in the meanwhile, and none of his 


went out of the prison bounds, and for this alleged breach of Sue 


the condition of the bond, the present action was brought, _ sition. to the 
; : : proceedings, he 
It appears to us, the Parish Court erred. This case is much is thereby dis- 


stronger in favor of the defendant, than that of Caldwell vs. a og a 


Bloomfield, 2 Louisiana Reports, 503, in which the court of sy - - 
ae : F rg mits, 
the first district, and this, expressed their opinions, that the —- cm 
; ; : : and claimed t 
insolvent who had made a cession of his goods while he was benefit of the law 


° . : : relating to vo- 
in actual custody, was thereby discharged from imprisonment, juntary surren- 
none of his creditors having attended the meeting called rs of property, 

. and the judg- 
before the notary. In the present case, several of the credi- ment creditor, 


i = ecm ., With others, ap- 
tors, and the present plaintiffs among them, attended before peared before 


the notary, and urged other objections to the cession than panes = 
: ji : out making ob- 
that which resulted from its having been made whilst the jections or oppo- 
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Eastern Dist. insolvent was in actual custody. This objection, evidently 
May, 1857. _ introduced for the benefit of the creditors, was clearly suscep- 
STATE tible of being waived by them. In the case relied on from 
prexpeacast, 2 Louisiana Reports, we held that it was waived by the 
sition to the pro- silence of the creditors who neglected to appear before the 
verges Ag notary. In the present case, the plaintiffs appeared before 
law, as inappli- the notary, and forbore to urge this objection among those on 
cable to the case, > : poate see = Be 
it was consider- Which they relied. This was an evident waiver of it. The 


ed a waiver on : ° ee — . rn . 
their part, and /4Solvent person was discharged by the legal surrender of his 


the debtor was property 
discharged, to- eictig 


gether with his 
aioe inthe It is, therefore, ordered, adjudged and decreed, that the 
send, judgment of the Parish Court be annulled, avoided and 

reversed, and that ours be for the defendant, with costs in 


both courts. 

















STATE US. PRENDERGAST. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


in an action against bail or a surety in a recognizance for the appearance of 
the accused at the jirst term thereafter: Held, that where the principal 
afterwards appears, is tried and acquitted, or a nolle prosequi is entered 
before judgment on the bond for the forfeited penalty, or failure to appear 
at the first term, the bail is discharged. 

So, if while a motion is pending in court, to obtain judgment against the 
bail on his recognizance, the accused not having appeared, the district 


attorney enters a nolle prosequi, as to him, the bail is thereby exonerated. 


This is a proceeding on a bail bond by the district attorney, 
against Thomas Prendergast, to render him liable for the for- 
feiture and penalty thereof, on account of the non-appearance 
of the principal. 
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On the 28th January, 1835, the defendant signed a 
recognizance or bail bond, with one James C. Crain, for the 
appearance of the latter at the next term of the court, in the 

- penalty of one thousand dollars. 

The principal in the bond not appearing on the 13th 
January, 1836, the district attorney gave notice to the de- 
fendant, that he should move against him according to law, 
as the surety of J. C. Crain, in a bail bond, for judgment in 
the sum of one thousand dollars, on the ground that the con- 
ditions of said bond have been broken by the failure of Crain 
to appear at court in pursuance thereof, &c. 

At the June term of the court, and on the 16th day of 
June, 1836, the district attorney, with leave of the court, 
entered a nolle prosequi, as respects Crain. On the 22d June, 
judgment was signed against the defendant for the penalty 
in the bail bond, from which he appealed. 


The case was submitted to the court, by 4. NW. Ogden, Esq. 
for the appellant. 


Bullard, J., delivered the opinion of the court. 


The defendant is appellant from a judgment pronounced 
against him as surety for one Crain, to appear and answer 
to a criminal charge, preferred against him by indictment. 

His counsel contends that the proceeding was irregular, 
and not in conformity to the provisions of the act of 1835, 
page 219. 

We have carefully examined the evidence, and it appears 
that the final judgment from which the present appeal has 
been taken, was signed on the 22d June, 1836. The 
minutes of the court show, that on the 16th of the same 
month pending the motion against the bail, the district 
attorney, with the leave of court, entered a nolle prosequi in 
the case of the State vs. Crain, the principal in the bond. 

In the case of the State vs. Hay et al., this court held, 
that when the principal is tried and acquitted before judg- 
ment for the recovery of the forfeited penalty, on failure to 
appear at the first term, the bail is discharged ; and in the 
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Eastern Dist. case against Dunbar et al., we held that the appearance of 
May, 1857. the accused before judgment against the bail, and the enter- 
om ing of a nolle prosequi, exonerated the bail. 7 Louisiana 
dion: Reports, 78, and 10 Louisiana Reports, 99. 
penalty or fail- After the entering of the nolle prosequi, the bail could not 


ure to appearat obtain the assistance of the court to arrest the traverser 
the first term, ’ 


the bail is dis- because there no longer existed any legal ground for his 
ona if while a arrest ; it is, in relation to the bail, as if the principal had 
yg pend- been tried and acquitted. His failing to appear either at 
whence the first or second term, did not amount to an absolute 
bail on his re- forfeiture of the penalty, and the defendant had still a right 
ne me to exonerate himself, by producing the body of the accused, 


ing appeared,the at any time before final judgment on the recognizance. 
district attorney : ; aie 
enters a nolle This he was prevented from doing, by the State desisting 
fim the bail ig ftom the prosecution. 
thereby exone- 
rated. m , 

It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be annulled, avoided and 
reversed, and ours is for the defendant. 


RICE vs. SCHMIDT. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Judgment was obtained against the defendant as purchaser of a house and 
lot, secured by mortgage for the first instalment of the price, leaving the 
other two unpaid, directing so much of the property to be sold for cash, 
as would satisfy the judgment, and the balance on such credits as would 
meet the two last instalments ; but the sheriff sold the whole property on 
twelve months’ credit, and took bond for the entire stm: Held, on an 
application for a monition to assure the sale, that the sale was null and 


void, and it was set aside on the opposition of the judgment debtor. 


This case arose on the application of the plaintiff for a 
monition, under the act of the 10th March, 1834, to assure 
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the sale to him of a certain house and lot in the city of New- Easrsrx Dist. 
Orleans, made by the sheriff under an execution. The “4% 1897 
defendant, who was also defendant in the execution, made RICE 
opposition, and averred the sale to be a nullity, not having and 
been made in conformity to the judgment of the court. The 
facts of the case are fully stated in the opinion of the Supreme 
Court, which follows. 

The district judge rendered judgment annulling the sale, 


from which the plaintiff appealed. 


Hoffman, for the plaintiff, in support of the sale, cited from 
the Code of Practice, articles 680, 681. 


Worthington and Roselius, contra. 


Carleton, J., delivered the opinion of the court. 


In September 1833, John Rice and W. M. Lambeth, sold 
a lot of ground in the Faubourg St. Mary, for fifteen thousand 
dollars, to be paid in three equal instalments, at one, two and 
three years from the date of the sale, the vendors being 
secured by mortgage until final payment. 

The purchaser having failed to pay the first instalment of 
five thousand dollars, the plaintiffs brought suit therefor ; the 
defendant pleaded the general issue. The cause was sub- 
mitted to the court, who gave judgment in favor of the 
plaintiffs for the amount of the first instalment, with interest, 
and decreed that the mortgaged property be sold for that 
sum in cash, and for the balance, on such credits as might 
meet the remaining instalments as they became due, on the 
Ist of September, 1835, and on the Ist of September, 1836, 
and required the proceeds of sale be brought into court. 

Execution issued accordingly, and by the sheriff’s return, 
it appears that the property was offered for sale on the 9th 
June, 1835, but was not sold, for want of bidders, to two 
thirds of its appraised value. It was again advertised, and 
sold on the 29th of the same month, to Jolin Rice, one of the 
plaintiffs, for the sum of twelve thousand dollars, payable in 
twelve months, bearing five per cent. interest, per annum, 
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Eastern Dist. secured by mortgage on the property sold, until final pay- 
May, 1837. ment, for which sum two bonds were given, drawn by the 
er. purchaser, with J. Lawson as surety. 
aes A monition having issued in February, 1836, at the instance 
Judgment was of the purchaser, in order to confirm the sale, under the pro- 


obtained against visions of an act of the legislature, “for the further assurance 
the defendant as é iP a 

urehaser of a Of titles to purchasers at judicial sales,” approved the 10th 

d lot se- ie 

cured by mort- March, 1834, Schmidt, the defendant, appeared and filed 
gage, for the several grounds of opposition thereto. That upon which the 
first instalment ; Ss : 

of the peiee, controversy mainly turns, is in the following words : 

ing the ot es P 

= perry di That the terms and conditions of the sale did not follow, 
reeting so much and were not in conformity to the judgment of the court, 
of the property : j 3 
to be sold for the sheriff having sold the whole on a credit of twelve months, 


h ould . ; = 
catisly the judg- instead of selling so much only as would be sufficient to 


ment, and the : : si 3 
halanve on such S2tisfy the judgment, and the balance to meet the instalments 


credits as would as above more fully set forth ;” and concludes with praying 
meet the two last : 

instalments; but that the sale may be set aside. 

the sheriff sold . . —_— ur 

the whole pro- At the trial, the court sustained the opposition and 


perty on twelve adjudged the sale to be null and void. From this decree the 
months’ credit, Pi 

and took bond plaintiffs appealed. 

ll md By the contract of sale, the parties made a law unto 


an application themselves, founded on their mutual consent, and there exists 
for a monition to 


assure the sale, nO Causes known to us, for which it can be revoked by any 

~ —e ae law of Louisiana. Louisiana Code, articles 1895 and 1940. 

and it was set The vendee stipulated to pay one instalment on the Ist 

aside on the op- re ca 

position of the September, 1835, and another on the Ist September, 1836. 

judgment debtor. ——_ . : 
By the forced sale he is required to pay the whole in 
July, 1836. 

The nature of the obligation is thereby changed, and the 
vendee is burdened with conditions to which he never 
assented. The law has wisely protected the rights of the 
debtor by providing that “when a seizing creditor has a 
privilege or special mortgage on the property seized for a debt 
of which all the instalments are not yet due, he may demand 
that the property be sold for the whole of the debt, provided 
it be on such terms of credit as are granted to the debtor by 
the original contract, for the payment of such instalments as 


are not due.” Code of Practice, article 686. 
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The counsel for the plaintiffs has suggested many cases Easrren Dist. 


where much embarrassment might arise in enforcing this 
article of the code. 

But it is not the province of this court to act upon contin- 
gencies that may possibly occur hereafter, but singly upon 
the case that is actually before it. 

We think the law is plainly for the defendant, and that 
there is no error in the judgment of the court below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








BABCOCK ET AL. US. SHIRLEY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


After the defendant has pleaded the general issue, an amended answer 
setting up a want of consideration, will not be received. 
The plaintiff cannot recover costs, even in an attachment suit, if there is no 


amicable demand shown, when one might have been made. 


This is an action instituted on a bill of exchange, drawn 
by the defendant, in the state of Mississippi, on the firm of 
Taylor & Vose, of the same state, and accepted by one of 
them. The bill was drawn in favor of one Daniel T. Grigsby, 
and by him endorsed to the plaintiffs. It was presented for 
payment, which was refused by the acceptor. 

The suit was commenced by attachment, after the 
plaintiffs had seen and conferred with the defendant, in New 
Orleans, relative to Grigsby’s liability, without making a 
demand on him. He resides in the state of Mississippi. 

The answer contained a general denial ; and further, that 
no amicable demand of payment had been made. 

10 


May, 1837. 


BABCOCK ET AL, 


v8. 
SHIRLEY, 
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After the case was thus at issue, the defendant came to 
this city and employed other counsel who moved the court 
for leave to file a supplemental answer, setting out at large 
the circumstances under which the draft was drawn, and 
averring an entire failure or want of consideration. 

The amended answer was refused by the court. It was 
objected to as changing the issue or substance of the matters 
put at issue by the plea of the general denial. It was agreed 
that it come up to the Supreme Court subject to all legal 
objections. No bill of exception was taken. 

On the evidence of the case, the district judge rendered 
judgment for the plaintiffs, in the sum of one thousand one 
hundred and forty-seven dollars, the amount of the bill sued 
on, with five per cent. interest, and costs. The defendant 
appealed. 


Maypbin, for the plaintiffs. 

1. The evidence establishes the claim of the plaintiffs. 

2. The supplemental answer, and the evidence in support 
of it were inadmissible. Code of Practice, articles 419 and 420. 

3. The evidence offered, even if admissible, was not the 
best evidence, which the case admitted. 

4. The plaintiffs could not be affected by the special 
circumstances between the defendant and Grigsby. 


G. B. Duncan, contra. 

1. The judge below erred in receiving the testimony 
offered by the defendant, and afterwards rejecting it in ren- 
dering judgment, thus depriving the appellant of the right of 
tendering his bill of exception. 2 Martins N. S., 3365. 
5 Martin, N.S., 519. 1 Louisiana Reports, 523. Code of 
Practice, 488. . 

2. The draft upon which this suit is founded was drawn in 
Mississippi, and payable in that state, and must therefore be 
governed by the laws of the place where made. The plain- 
tiffs must be presumed to have been acquainted with the law 
which was a part of the contract which they purchased. 
Story’s Conflict of Laws, 75. 2 Martin, N. S., 601, 602, 603. 
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3. A contract entered into in another state, to be performed Kasten Dist. 


there, must be received in this state, and the same interpre- 


May, 1837. 


tation given to them that would have been in the state where sascock er au. 


made. 2 Louisiana Reports, 115. 

4, The laws of Mississippi offered and received in evidence 
in the court below, show that the maker of a promissory note, 
or the drawer of a bill of exchange, is permitted to plead and 
show the want or failure of consideration in bar toa recovery, 
even in the hands of third persons. See Statutes of Mississippi. 

5. The plea of the want of an amicable demand was 
pleaded, and no demand was proved. 


Bullard, J., delivered the opinion of the court. 

This case turns mainly upon the question whether the 
court below erred in refusing the defendant leave to amend 
his answer, after having pleaded the general denial, by 
alleging a failure of consideration in the contract sought to 
be enforced. The plaintiffs, as endorsees of a bill of exchange, 
sue the drawer, who at first put in the general denial, but 
afterwards filed an amended answer, alleging that the bill 
was drawn under an agreement, that the amount should be 
credited on a judgment against him in favor of the drawee, 
but that he was afterwards compelled to pay the judgment. 
Such a defence, it is admitted, would avail the defendant, 
according to the laws of Mississippi, where the contract was 
made, even against an endorsee, without notice. The amend- 
ed answer was filed by consent, subject to the final opinion 
of the court, as to its admissibility ; and the court finally ruled 
that the amendment was inadmissible, and judgment being 
rendered in favor of the plaintiffs, the defendant appealed. 

The appellees rely upcn articles 419 and 420 of the Code 
of Practice, and several decisions of this court, in support of 
the proposition, that such an amendment is inadmissible after 
issue joined upon the general denial. These articles authorize 
the plaintiff, even after issue joined, to amend his petition, 
provided the amendment does not alter the substance of his 
demand by making it different from the one originally brought; 
and the defendant, to amend his answer, subject to the same 


v8. 
SHIRLEY. 
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Eastern Dist. rules, and add to it new exceptions, provided they be not of the 
May, 1857. dilatory kind. 
Bapcock erat, Lhe code has thus restrained the discretion of courts, in 
ve. relation to amendments, instead of allowing its liberal exer- 
SHIRLEY. : ‘ : : 
cise for the furtherance of justice. This court has already 


After the de- 


— a. had occasion to give an interpretation to these articles, and 

eade e gen- . . . 

sash louse, ono C8 question here raised must be considered as settled. In 
d 

cmc the case of Calvert vs. Tunstall, it was held, that after the 


9 sgt general denial, an amended answer setting up a want of 
e reo . . . . . 
ceived. consideration, could not be received. 2 Louisiana Reports, 


207. The two cases cannot be distinguished. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


L. C. Duncan, on the part of the defendant, moved the 
court for a re-hearing, and to have the judgment corrected so 
as to allow the defendant his costs, as no amicable demand 
was proved. 

2. This case is one of extreme hardship on the defendant, 
for if his supplemental answer could have been received, he 
has shown that the consideration of the draft had completely 
failed, and that he was, or is not liable. 

3. The plaintiffs, by conferring with the defendant before 
suit, had an opportunity to make a demand on him, which 
they were bound to do, although this is an attachment case, 
before they entitled themselves to recover costs. 


Bullard, J., delivered the opinion of the court. 


The plaintiff In this case, it appearing that we overlooked an exception, 


cannot 4 4 ® 
costs, even inan that there was no amicable demand which was made a point 


attachment suit, on the argument of the case in this court, it is ordered that 
if there is no 


amicable  de- the judgment first pronounced, be set aside, and the following 


mand shown, ae 
when one might rendered in lieu thereof : 


have been made. 
It is, therefore, ordered, adjudged and decreed, that the 

judgment of the District Court be reversed, and proceeding 

to render such judgment, as ought, in our opinion, to have 
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been given below, it is further ordered and decreed, that Eastern Dist. 
the plaintiffs recover of the defendant the sum of eleven _-¥4y; i857. 
hundred and forty-seven dollars, with interest at five per  Parney 
cent., from the 28th April, 1835, till paid, and no amicable ,.xsox eran 
demand being shown, it is further ordered that the plaintiffs 


pay the costs in both courts. 








PALFREY US. STINSON ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


It is incumbent on a party alleging he was led into error by the false 
representations of the adverse party, in avoidance of the contract to 
prove it, and to show the error was produced by the conduct of this 
party. 

Where owners assume to act for themselves as sole proprietors, they 
cannot afterwards say they were only part owners. Their acts will 
supercede any proposition which had been before made by their agent ; 


for the agent cannot control the principal. 


This is an action by the plaintiff, who is a broker, founded 
on the following agreement : 


“ Memorandum of sale; Stinson & Campbell to H. W. 
Palfrey, one hundred and fifty shares of Gas Light Bank 
Stock, at six dollars and seventy-five cents per share, pay- 
able and deliverable as soon as the transfer book is ready. 
Terms, cash on delivery. 

“STINSON & CAMPBELL, 
“HH. W. PALFREY. 
“ New-Oreans, 16th June, 1835.” 
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The plaintiff alleges he demanded a compliance with said 
agreement, by delivery of the stock, on the 23d of June, 
1835, and that the defendants failed and refused to comply, 
whereby he has sustained a loss of one thousand five hun- 
dred dollars, as he could have made a profit on the stock to 
that amount. He prays judgment for this sum in damages, 

The defendants denied the allegations in the petition, 
except those specially admitted. They admit they signed 
the agreement, but averred that it was executed in error 
through the false and fraudulent pretences of the plaintiff. 

Upon these pleadings and issues the parties went to trial. 
The cause was submitted to a jury on the testimony intro- 
duced by the parties respectively, who returned a verdict for 
the plaintiff, in the sum of three hundred dollars. After an 
unsuccessful attempt on the part of the defendants, to obtain 
a new trial, judgment was rendered confirming the verdict, 
from which they appealed. 


Lockett, for the plaintiff, contended, that the case depended 
entirely on questions and matters of fact, and the jury having 
found for the plaintiff, their verdict should not be disturbed. 


Carter, for the defendants, insisted the verdict was not 
sustained by the evidence. 

2. Carter (witness) declares he was interested in the 
stock, it being partly owned by him and the defendants, of 
which fact the plaintiff was fully aware. 

3. The witness (Carter) told the plaintiff he would only 
sell for cash, when the latter went to defendants, concealing 
this knowledge, and procured the agreement sued on. It 
is clear this memorandum was given in error, and obtained 
by the deceitful practices of the plaintiff. 

4, The verdict is erroneous, even if the jury believed the 
defendants were bound by this agreement, for there is no 
evidence showing damages to the extent of three hundred 
dollars. The verdict is manifestly erroneous, and should be 
set aside, and the case remanded, if the defendants are liable 
at all. 
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Bullard, J., delivered the opinion of the court. 

The plaintiff alleges in his petition, that the defendants, 
on the 16th of June, 1835, sold to him one hundred and 
fifty shares of the stock of the New-Orleans Gas Light and 
Banking Company, payable on delivery, and to be delivered 
as soon as the transfer books of the company were ready. 
He avers his constant readiness to comply with his part of 
the contract, and that he offered so to do, but that the 
defendants refused to deliver the stock when demanded, on 
the 23d, and 29th June following. He sues for damages 
for the non-performance of the contract. 

The defendants admit that they signed the agreement 
referred to, but they aver that it was given through error, 
and attained by the false and fraudulent pretences of the 
plaintiff. 

The issue thus made up between the parties was submit- 
ted to a jury, who gave a verdict against the defendants for 
three hundred dollars damages, and they appealed. 

It appears that on the day the transfer book was opened, 
a demand was made of the defendants by a notary public, 
and on their refusal, a protest was made, which was given 
in evidence. This is one of the ways in which a debtor 
may be put in mord, according to article 1905 of the code. 
According to the protest of the notary, the reason assigned 
by the defendants for not complying with their contract was, 
that Mr. Carter, acting for them, had authorized the plaintiff 
to transfer the stock on the day the memorandum bears 
date, and that he (Palfrey) had failed to comply with the 
terms of said authorization, or to effect the transfer in the 
manner agreed upon between him and Carter, and that the 
above agreement, which was signed by them without any 
knowledge of the above agreement, was consequently null. 

It is in evidence that the first memorandum alluded to, 
was given up to the defendants themselves at the time when 
the contract, now in controversy, was signed by them, and 
consequently they knew that the sale had not been effected 
under that agreement, and it was cancelled by them, and 
they agreed to receive the price of the stock whenever the 
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Eastern Dist. transfer book should be opened, instead of requiring it at the 
May, 1857. time of the agreement. It does not appear what representa- 
parrrey tions were made to the defendants by Palfrey, in order to 


v8. ; - 1 
stixsos er ar, Wduce them to vary the agreement. In their answers, the 


It is incum- defendants aver that they were led into error by the false 


bent on a party : ar 6 : 
alleging he was '@presentations or pretences of the plaintiff. It was certainly 


ne incumbent on them to establish this allegation by proof, and 

presentations of it is not enough that they were in error, that error must be 

averse pat” shown to have been produced by the conduct of the plaintiff, 

= Seca The testimony of Mr. Carter throws but little light upon 

and to show the this part of the case, for he was not present when the last 

duced by ‘the agreement was made ; according to his statement one of the 

— of this defendants, on the morning of the 16th June, was about 

authorizing the plaintiff to sell the stock, payable on delivery, 

when the book should be opened, but the witness objected to 

it, and required it should be sold for cash; that a transfer 

was then made in blank by defendants to plaintiff; that 

Palfrey told witness afterwards, that his friend who proposed 

to purchase the stock did not like to pay until the transfer 

book should be opened ; witness informed him that he could 

not sell on those terms, and required Mr. Palfrey to return 

the memorandum to him, which he promised to do, but wit- 

ness thinks Palfrey declared at the same time, that he would 

make Stinson & Campbell transfer one hundred and fifty 

shares to him ; after this conversation, the first memorandum 

was given up to the defendants by Palfrey, and the one now 

sued on was substituted in its place. If the deception 

Where own- alleged to have been practiced by plaintiff consists in not 
ers assume to , s z F 

act for them- informing Stinson & Campbell that Mr. Carter ovjected to 

A any sale not for cash, it does not appear to us important, 

—— ct inasmuch as they knew at the time, the objection of Mr. 

were only part Carter. They were informed by him at the broker’s office 


. Thei mis 
nets will super. that he insisted on a sale for cash. They had a right to 


cede any propo- cancel the first agreement. According to their statement 
sition which had e : ees 
been before Mr. Carter was acting for them, and as their agent. Having 


made by their 
agent; for the assumed to sell as sole owners of the stock, they cannot now 


agent cannot ¢ 
udthewia pretend that they were only part owners. If Mr. Carter was 


cipal. their agent, he could not control his principals. 
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This evidence was submitted to a jury, who by their Easrean Disr. 
verdict have negatived the allegation in the answer, and we _-¥/ay, 1897. 
are not satisfied that it ought to be disturbed. = 

TERRELL ET AL. 

It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


DRAPER VS. TERRELL ET AL. 


APPEAL FROM THE PRESIDING JUDGE OF THE CITY COURT OF NEW- 
ORLEANS. 


No appeal lies directly from the City Court of New-Orleans to the Supreme 
Court, even when the case exceeds three hundred dollars. 


Appeals from the City Court of New-Orleans must be taken to the District 


or Parish Court, in the first instance. 


The appeal will be dismissed when the evidence in the record is insufficient 
to test the correctness of the judgment below. 

Damages will not be awarded the appellee for delay, when the appellant has 
taken an appeal to the wrong court, if by this act he hastens the time 


when the plaintiff may resort to his execution. 


This is a suit first instituted in the court of the presiding 
judge of the City Court of New-Orleans, against the defend- 
ant, on his promissory note for seven hundred and eighty 
dollars. The plaintiff had judgment, and the defendant 
prayed for, and obtained an appeal directly to the Supreme 
Court. 

The act of 1826, creating and organizing the City Court 
of New-Orleans, section 5, provides that either party has 
“the right of appeal from any final judgment rendered by 
the presiding judge of said court, either to the First Judicial 
District Court, or to the Parish Court of New-Orleans.” 
Moreaw’s Digest, 344, section 5. 

11 
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Eastern Dist. The act approved May 2d, 1836, extends the jurisdiction 
May, 1837. of the City Court to all “suits founded on notes, bills of 
praren = exchange, or drafts, when the amount does not exceed one 


v8. . . 
renreut er ar, thousand dollars,” and is silent as to appeals. 


Bodin, for the plaintiff, urged the affirmance of the 
judgment below, with damages, as for a frivolous appeal. 


Preston, for the defendants. 


Martin, J., delivered the opinion of the court. 


The defendants are appellants from a judgment in which 
the plaintiff recovered the sum of seven hundred and eighty 
dollars, and the appeal is taken directly to this court, without 
any intermediate one, to the District or Parish Court. The 
plaintiff and appellee has prayed an affirmance of the judg- 
ment, with damages, for a frivolous appeal, which he alleges 
was taken for no other purpose than delay. 

The appellant has resisted his claim on the ground that 
this court is without jurisdiction, in the case of an appeal 
directly brought to it, from the presiding judge of the City 


Court. 
No appeal lies Appeals from that magistrate are by the act constituting 


ig “soa that court, directed to be taken to the District or Parish 

New-Orleans to Court, at the option of the appellant. 1 Moreaw’s Digest, 

the Supreme . 

Court, even 345, section 5. 

when the case By the act of 1836, his jurisdiction was extended in a case 

exceeds three — : 

hundred dollars. like the present to demands of one thousand dollars, and no 
Appeals from ‘ : a i . 

the City Court mention is made in the act of that year, of the mode of 


of New-Orleans : : - A 
aust be taken to 2PPealing. It is therefore clear, that the former mode is the 
the District or legal one, on which the appellee has a right to insist. 
Parish Court in 

the first instance. Whether we may proceed on such an appeal when the 


The appeal rahePpe ' ; ; ; thi 7 7 
will he distiee. @Ppellee waives this right, is a question which we have 
ed when theevi- thought unnecessary to act upon in this case, contenting 


dence in the re- ; : alee : ° 
cord is insuffi- ourselves with observing that the objection comes with an ill 


sn ark grace from the appellant. 


Damages will Jf we have no jurisdiction, the appeal must be dismissed ; 
not be awarded , 3 . 
the appellee for if we have, it must have the same fate, because the record 
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does not contain the evidence adduced below, and we are, Easrzrw Dist, 

therefore, unable to test the correctness of the judgment. May, 1857. 
The damages asked by the appellee cannot be granted to — manine 

him, because it is clear, that by bringing the appeal directly...) nanx. 


to this court, the appellant hastened the time when the delay, when the 
Auge : : 3 appellant has ta- 
plaintiff may resort to his execution, which would have been {en an appeal to 
protracted if he had taken the circuitous route to this court, if by thie pe 
through the District or Parish Court. hastens the time 
when the plain- 

tiff may resort to 


It is, therefore, ordered, adjudged and decreed, that the !s execution. 
appeal be dismissed, with costs. 


MABIRE US. CANAL BANK. 
APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT. 


Corporations are responsible for every injurious act from which they are 
not exempted by law; and when incorporated for a particular object, 
without specifying their powers, and mode of obtaining the property of 


individuals, they are bound to proceed according to the existing laws. 


A company incorporated to make a canal through the swamp, from the 
city of New-Orleans to the Lake, will not be allowed to stop up the 
natural drains, and lay the lands adjacent thereto under water, over 
which they were not allowed to pass without first compensating the 
proprietors in damages, especially when there is no express provision in 
their charter authorizing it. 


This is an action for damages against the New-Orleans 
Canal and Banking Company, occasioned by stopping up the 
drains and ditches on a piece of land occupied by the plain- 
tiff, adjacent to the new canal constructed by said company. 

The plaintiff alleges he is the lessee of a valuable tract of 
land, in the vicinity of the new canal constructed by the 
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Easteny Drsr. Banking Company, which, at the time of making the lease, 


May, 1837. 


MABIRE 
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CANAL BANK. 
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was very valuable for the purpose of gardening and raising 
vegetables, but for the last eighteen months has been ren- 
dered useless, in consequence of the canal having overflowed 
it, and by the neglect of said company to make sufficient 
drains and ditches to draw off the water, and also in stopping 
up the drains and ditches which had been previously made 
and used to carry off the water; he alleges he has sustained 
damages to the amount of five thousand dollars, for which 
the defendants are liable, and for which he prays judgment. 

The defendants pleaded a general denial. 

Upon these pleadings and issues, the cause was tried before 
a jury. Evidence was introduced to show the extent of the 
injury and damage sustained by the plaintiff, and rebutting 
and explanatory testimony produced by the defendants. 

The defendants further relied on their charter from 
legislature to shield them from liability and damages. 

The principal points and questions of law arose mainly on 
the instructions of the district judge-to the jury, and are fully 
stated in the opinion of the court. 

The jury returned a verdict of two thousand five hundred 
dollars in damages for the plaintiff. After an unsuccessful 
attempt to obtain a new trial, from judgment rendered 
confirming the verdict, the defendants appealed. 


Carter and Roselius, for the plaintiff. 


Conrad, for the defendants. 


Bullard, J., delivered the opinion of the court. 

The plaintiff sues for damages which he alleges he has 
sustained by the overflow of his land, adjacent to the new 
canal, occasioned by the neglect of the defendants to make 
a sufficient draining ditch parallel to their canal, and the 
obstruction of the natural drains by embankments. Having 
recovered a judgment founded on the verdict of a jury, the 


defendants appealed. 
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They rely for a reversal of the judgment, principally on @ Easrenn Dist. 


bill of exceptions taken on the trial to the charge of the 
court to the jury, and to the refusal of the judge to charge 
as prayed for by their counsel. 

The counsel prayed the court to charge the jury, First, That 
a corporation cannot commit a trespass, or any other offence, 
nor be made liable therefor ; but the party injured has only a 
right to resort to a personal action against the persons 
concerned in such trespass or offence. 

This ground has been waived by the parties, and requires 
from us no further notice. 

Second, That the legislature had a right to authorize the 
defendants to construct the canal described in their charter, 
and to invest them with all the powers and privileges neces- 
sary to the performance of said work, not prohibited by the 
constitution, laws and treaties of the United States, or by the 
constitution of Louisiana, and particularly that they had a 
right to empower them to shut any natural drains, when the 
same was necessary to the execution of the work, and that if 
any damages should be sustained by individuals in conse- 
quence of the exercise of any power thus conferred by law, 
the company is not responsible for such damages. 

Third, That if the jury believe that the raising of the water 
in the swamp adjoining the land, was necessarily occasioned 
by the execution of said work, the company was not bound 
to drain off the water, except so far as they are expressly re- 
quired to do so, but are only bound to allow a free passage of 
the waters of the swamp into and out of said canal. 

Fourth, That if they believe that by the terms of the 
charter the defendants were not bound to make a draining 
ditch until after the construction of the canal, and of the road 
upon its margin, and the period within which the company 
was bound to complete said work has not yet elapsed, no 
damages can be recovered for their failure to complete said 
draining ditch, until said works are completed, or said time 
has elapsed. 

The propriety of charging as demanded under the second 
head, depends upon a previous examination of the charter of 


May, 1857. 
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the corporation. If that act of the legislature be fairly sus- 
ceptible of a construction which shows that the intention of 
the law givers was not to confer the extraordinary power and 
immunities contended for, then it would be useless to inquire 
whether the legislature could constitutionally confer such 
powers and immunities on a body corporate. The question 
would, in that case, become one of mere speculation. It is 
only when a legislative enactment is manifestly repugnant 
to the constitution, that the judiciary is authorized to pro- 
nounce it not to be the law of the land. 

We find no difficulty in declaring, as the opinion of this 
court, that, if the legislature had merely given to the defend- 
ants a corporate name, and authorized them to open a canal 
of navigation between the city and Lake Pontchartrain, in 
general terms, without providing for the manner in which 
private property might be appropriated by them for that pur- 
pose, the corporation would be bound to proceed in obtaining 
the property of individuals for their use, in the manner 
pointed out in the Louisiana Code, article 2604, et seq. Such 
an act of incorporation would not abrogate these provisions 
of the code, nor authorize the corporation to carry on its 
operations in such a way as to cause damage to third persons, 
In the case of Rabassa vs. the Orleans Navigation Company, 
this court held that corporations are responsible for every 
injurious act from which they are not exempted by law. 
5 Louisiana Reports, 463. 

The question then occurs, has the legislature assumed to 
exempt the defendants from the usual responsibility imposed 
by law, and authorized them to obstruct the natural drains 
of water, so as to cause damage to the adjacent proprietors, 
without regard to their rights. 

The act of incorporation points out the measures to be pur- 
sued by the defendants, in order to acquire the land through 
which the projected canal was to run, and in this respect 
modifies those provisions of the code above alluded to. The 


tenth section authorizes the corporation to enter upon, and 
pass over the land in the vicinity of the canal, and take away 
timber, wood, shells, earth and sand, on tendering such pre- 
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vious indemnity as was fixed by appraisers, to be appointed Eastery Drsr. 
in the manner pointed out by that section, if the parties can- Pe 1837. 
not agtee. The legislature has thus provided against the = manme 
abuse of a right of way over the land contiguous to the line gxar pawx. 
of the canal, and subjected the defendants to a strict responsi- A company in- 
bility. Nothing but the most clear and unequivocal language Corporated = 
could induce us to suppose, that the legislature intended at through the 
the same time to authorize the corporation to lay those same City. ore 
lands under water, over which they could not pass without io will = 
compensation, by shutting up the natural or artificial channels ped Me i. 
by which they were previously drained, and that without tural drains and 


: ; lay the lands 
paying for the damages thus occasioned. No such language pe Prin 
is to be found in the act. On the contrary, the fourteenth — wn 
. . . . e ver whic e 
section provides, that the company shall dig a suitable drain- were not allow- 


; , : ed to pass, with- 

ing canal on the upper side of the road along the margin Of out first compen- 

the canal. It may be true, as contended, that the company ns the - 
. —_ rs in da- 

is not bound to complete the draining canal sooner than the mages, especial- 
° er ° 1 

time limited by the charter, so far as the state is concerned, 7,“ there is 


no __—seexpress 
and with reference to a forfeiture of the charter ; but it does | se guaag 
not follow, in our opinion, that the defendants have a right authorizing it. 
in the mean time to cause the inundation of the adjacent 
lands without any compensation to the owners. 
The third and fourth propositions are intimately connected 
with the second, if not corollaries from it, and rests upon the 
hypothesis that the legislature had conferred upon this cor- 
poration an extraordinary exemption from legal responsibility. 
Being of opinion that the charter is not susceptidle of such a 
construction, we conclude that the court did not err in 
declining to charge as required. 
The charge given by the judge accords in substance with 
the opinion of this court, just expressed upon the true con- 
stritction of the act of incorporation, and he added that the 
legislature had no constitutional right to grant such powers 
and immunities as the defendants contend for under their 
charter. Upon this point it will be time to pronounce when 
the legislature shall have assumed such power. 
We cannot entertain the idea that the legislature will ever 
sanction the expropriation of, or injury to private property, 
without a just indemnity. 
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Upon the merits, the case was submitted to a jury more 
competent than we can be supposed to be, to estimate the 
damages sustained by the plaintiff, and we can perceive no 
good grounds for interfering with their verdict. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


CULLIVER VS. GARIC ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


Where the plaintiff shows a conveyance of the property in contest, by an 
act of sale from an agent of the United States, of prior date to the patent 
under which the defendant claims, but fails to show the authority of the 


agent, there should only be a judgment of non-suit against him. 


The conveyance of the government agent of prior date divested the United 
States of all title, which it could not take from the purchaser, either by a 


subsequent act of Congress or a patent from the President. 


The plaintiff alleges he is the owner of a lot of ground, 
in that part of the town of East Baton Rouge, laid out 
by E. T. Hall; that he derived his title to said lot by 
virtue of a conveyance made on behalf of the United States, 
through its constituted agent, Capt. Thomas S. Rogers, by 
an authentic act to said Hall, passed the 7th September, 
1819, and by the latter to one Charles Peters, who sold and 
conveyed it to the petitioner, the 24th December, 1821. He 
further alleges that the defendant is in possession of the 
premises, and refuses to give them up. He prays to be de- 
clared the true owner, and to be put in possession, together 
with one thousand dollars damages and costs. 
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The defendant disclaimed title, and averred he held the Eastern Dis. 
premises as the tenant of the widow and heirs of one J. Poret, “ay, 1857. 
whom he prayed might be cited to defend. - aa 

Poret’s widow and heirs set up a title under a patent from | 

the President of the United Siates, dated the 26th September, 
1824, which was founded on an original settlement right 
given by the Spanish government in 1801 ; wherefore, they 
aver they have better title than the plaintiff, and pray that 
his suit be dismissed. 

Upon these pleadings and issues, the parties went to trial. 
The respective titles were produced, but the plaintiff omitted 
to introduce in support of the conveyance to Hall, the power 
or authority of Captain Rogers, to act as the agent of the 
United States. 

The district judge decided that it was unnecessary to 
inquire whether the conveyance from Rogers was made with 
the proper formalities, as the United States never owned the 
property and could not convey it. Judgment was rendered 
for the defendants, from which the plaintiff appealed. 


Elam, for the plaintiff. 


A. N. Ogden, contra. 


Martin, J., delivered the opinion of the court. 


This is a petitory action, in which the plaintiff claims the 
premises in the possession of the defendant, on the re-con- 
veyance from Hall, to whom they were transferred by Rogers, 
who was authorized to do so by the government of the United 
States. 

The defendant disclaimed any title, and alleged himself to 
be the lessee of the widow and heirs of John Poret, deceased. 
The lessors came in to defend the possession of the defend- 
ant, their lessee, and claimed title in themselves, under a 
patent of the President of the United States, té* J. Poret. 
They pray that their title might be recognized by the court, 
and the plaintiffs petition be dismissed. At the trial, the 
plaintiff failed to establish the authority of Rogers, as agent 

12 
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Eastern Dist. Of the government of the Urited States. The District Court 

May, 1837. thought it was useless to inquire whether Rogers had such 
—— === ‘ P 

Harris an authority, “as the government of the United States never 


proww sr ar, OWned the property, and could not convey it.” It decreed the 


Where the premises to be the property of the defendants, and gave 


Plaintiff shows @ judgment against the plaintiff. 


the property in The conveyance of Rogers to Hall, bears date of the 7th 
contest, by an act 


of sale from an September, 1819, and the patent issued the 26th March, 1824 


tof the Uni- . . : 
ie im “of in pursuance of an act of Congress, confirming the title of 


prior date to the Poret to the premises, passed the eighth day of May, 1822. 
patent under - 
which the de- It appears to us there ought to have been judgment for 


fendant claims, ‘ a Scie : 
but fails to show defendants as in case of a non-suit, the plaintiff having pro- 


the authority of : ane . 
the agent, there duced the conveyance of Rogers, and having failed to show 


should be only a the authority of the latter. It was material to show this 


judgment 0 : : : ae 
noemnit against authority, for it established that the plaintiff at the date of 


_. convey- that conveyance acquired the title of the United States to 


ance of the gov- the premises, of which they could not have divested him by 
ernment agent of : 
prior date, di- an act of Congress, in the year 1822, nor the patent of the 


tr Se President of the United States, of the year 1824. 
which it could 


not take from ; , 
the _ purchaser, It is, therefore, ordered, adjudged and decreed, that the 
sojuent. set of judgment of the District Court be annulled, avoided and 


Congress or a reversed, and that there be judgment for the defendants as 
patent from the — : : ; Nae 
president. in case of a non-suit, with costs in the District Court, and 


that they pay the costs of the appeal. 








HARRIS US. BROWN ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


No matter can be assigned as error on the face of the record, which might 
have been cured or explained by legal evidence. 
But where the sheriff ’s return shows the bail had surrendered his principal, 


and procured his bond to be cancelled, in the absence of testimony, it 


will be presumed to have been assented to by the creditor. 
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So, where the bail bond is transferred to the creditor at any time before Easteny Dist+ 


trial and judgment against the bail, it is sufficient. May, 1837. 
© ey . . HARRIS 
The plaintiff arrested one Jerry Brown in an action on an a 


account, the 8th February, 1836, and he gave bail. On the ®®0W% ®T 4 
20th February, the bail surrendered Brown and had his bail 
bond cancelled. The sheriff took Alfred Walley as bail in 
the second bond, who executed it accordingly. 

On the 25th March, 1836, the plaintiff had judgment for 
the amount of his claim against Brown. A writ of fiert facias 
issued, and was returned, no property found, the first Monday 
of June, 1836, and a ca. sa. was returned, stating the defend- 
ant was not to be found, the first Monday in August, 1836. 

On the 5th November, 1836, the plaintiff’s counsel took a 
rule on Walley, the bail, to show cause within ten days, why 
judgment should not be rendered against him for the amount 
of the debt, interest and costs, against Brown. 

The defendant filed a written answer, setting up various 
grounds of defence. 

On the 29th November, the sheriff assigned the bail bond 
to the plaintiff, and on the 3d December the cause was tried, 
and judgment rendered against the bail; he appealed. 


Benjamin, for the plaintiff. 


Buchannan, contra. 


1. The defendant and appellant assigns for error, that 
previously to executing the bail bond now in suit, a bail bond 
had been taken for the full amount of the debt, which has 
never been legally cancelled. Code of Practice, 232. 

2. There was no assignment of the bail bond in this case 
by the sheriff to the plaintiff before taking the rule. The 
bail bond is the foundation of the suit, and the want of it is 
fatal. The plaintiff has procured the assignment since he 
commenced his proceedings, but not until after the bail an- 
swered. It wasthentoolate. Thisisa regular suit, and the 
very foundation of it is wanting. 2 Louisiana Reports, 349. 
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Bullard, J., delivered the opinion of the court. 


This case is before us upon an assignment of errors. Two 
errors are assigned by the appellant as apparent on the face 


of the record. 
I. That previously to the date of the bail bond signed 


by him as surety, a bail bond had been taken with security 
for the full amount, which had not been legally cancelled at 
the time the rule was taken on the appellant. 

This appears to us to be a matter of fact, which may have 
been explained by evidence on the trial, and consequently, 
is not assignable as error; nor is the objection well founded, 
in our opinion, that the first bond had not been legally can- 
celled in the manner pointed out by the 232d article of the 
Code of Practice. The judgment creditor might have an 
interest in seeing that the second bond was regularly taken, 
but even if it had not been, perhaps the two bonds might be 
considered as cumulative. It appears by the sheriff’s return 
that the first bail had surrendered his principal, and that the 
bond had been cancelled, and we must presume it was 
assented to by the plaintiff. 

II. The second error complained of, is that the bail bond 
had not been assigned to the plaintiff by the sheriff previously 
to the rule taken on the appellant, as required by law. The 
counsel relies in support of this assignment of error, upon 
article 235, of the Code of Practice. This is also a matter of 
fact. The record shows that the transfer from the sheriff is 
of a date anterior to the judgment against the bail. The 
article cited, required that the plaintiff should exhibit the bond 
assigned to him, but he could exhibit it only on trial, and if 
ie then shows that it has been transferred to him, that, in 
our opinion, suffices. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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JACOBS US. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS, 


Where it is shown the debtor was in business and good credit, after he gave 
a mortguge to secure a creditor, but made a surrender of his property 
about four months afterwards: Held, that the mortgage was valid, even 


as to other creditors. 


This is an opposition by H. M. Hart & Co., to the tableau 
of distribution filed by the syndic of the creditors of Samuel 
Jacobs. 

It appears Jacobs was indebted to the opponents for 
merchandize, and on the 28th February, 1834, gave them a 
mortgage on certain property, to secure payment, which was 
recorded the Ist March; on the Ist July, following, Jacobs 
made a cession of his property for the benefit of his creditors, 
and a syndic was appointed. On filing his tableau, the 
syndic put down Hart & Co. as ordinary creditors. They 
claimed to have a preference over other creditors, in virtue of 
their mortgage, and prayed to have the tableau amended in 
this respect. 

The parish judge sustained the opposition ; the syndic 
appealed. 


Schmidt, for the appellant. 


L. Janin, for the opposing creditors. 


Carleton, J., delivered the opinion of the court. 


The syndic in this case, having filed a tableau of distribu- 
tion, and placed H. M. Hart & Co. thereon as ordinary 
creditors, they opposed the homologation, on the ground that 
their claim was secured by act of mortgage, which they ex- 
hibited, and prayed to be paid by preference, out of the 
proceeds of sale, of the property mortgaged. The court 
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Eastzrx Disr. Sustained their claim, and accordingly ordered them to be put 

May, 1837. upon the tableau as mortgaged creditors. 
~~ Tuarcusrn Lhe syndic appealed from the judgment of the court, and 

ae a his counsel insists : ; . 

First, That Hart & Co., at the time of taking the mort- 
gage, knew that the insolvent was in failing circumstances. 

Secondly, That there was no consideration given for the 
mortgage. : 

Where it is We think with the judge of the Parish Court, that neither 
shownthe debtor of these positions are tenable. It is in proof, that the in- 
aso oe solvent was in business and good credit, subsequent to the 
mortgage to se- execution and recording of the mortgage, and that the trans- 
fot made a we actions between himself and Hart & Co., were originally 


but made a sur- 


alee ae based upon the sale and delivery of merchandize. The 
_ ae “ slight difference existing between the price of the goods 
that the mort. and the sum for which the mortgage was given, so much 
gage was valid, ;,.:, ; t 

Setane 00 ether insisted on in argument, does not appear to us to afford any 
creditors. just suspicion of fraud. 


We think the judgment of the court below ought to be 
affirmed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


THATCHER WS. GOFF ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a witness testified, on being shown the note sued on, that he had 
seen the signature of the endorsors to notes and accounts, and believes the 
endorsement to be their signature ; but has seen it so seldom that he can- 
not swear positively, having never seen either of them write. He believes 


the signature of the firm, on the note, is by M., who, he learned, always 
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signed the firm of M. & P.; and he has seen notes signed by the firm pass Easreny Dist. 


without dispute, and he would have taken this one himself, as endorsed 
by them : Held, that this evidence is insufficient to prove the endorsement. 
A witness testifying to a signature, must have seen the party sign, or 
received letters, or paid bills, which were afterwards acknowledged; or 
had some other equivalent means of knowledge derived directly from the 


act or party, as to his signature. 


This is an action on a promissory note, dated at Clinton, 
(Miss.) August 12th, 1831, for two thousand seven hundred 
and sixty-two dollars and eighty-four cents, drawn by James 
D. Goff & Co., and made payable to the order of M‘Manus 
& Page, who endorsed itin blank. The present suit was com- 
menced by attachment against the drawers, the 6th October, 
1835. 

The defendants pleaded the general issue. 

The firm of Goff & Ross intervened, ae the property 

attached, as belonging to them. 

James D. Goff, one of the defendants, filed a separate and 
supplemental answer, in which he denies that the plaintiff is 
the real owner of the note in suit, and declines the jurisdic- 
tion of the court, on the ground that he is not herein 
represented by property or in person, and that he is already 
sued in another jurisdiction and state. He prays to be 
dismissed. 

Upon these pleadings and issues the parties went to trial. 
The testimony of S. R. Winter was taken to prove the signa- 
ture of the firm of M‘Manus & Page, and is stated in full 
in the opinion of the court. 

The district judge rendered judgment for the plaintiff, 
from which the defendants and intervenors appealed. 


I. W. Smith, for the plaintiff. 

1. In this case James D. Goff is sued as a partner of the 
firm of James D. Goff & Co., toa promissory note, which 
begins, “twelve months after date I promise to pay, etc.,” and 
he has admitted his signature by not specially denying it. 
The words “I promise, etc.,” signed by the firm, binds each 
member of it in solido. 
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2. The proof of the signature of the firm who first endorsed 
the note, is full and sufficient, as proved by the testimony of 
Winter. 6 Martin, N. S., 45. 7 Ibid., 255. 2 Louisiana 
Reports, 193. 7 Ibid., 337, 481. 3 Wheaton, 172. 


Sterrett, for the appellants. 

1, The plaintiff must fail, because there is not sufficient 
evidence to entitle him to a judgment. The petition reads 
thus, “that James D. Goff and Eli Garner, residents of the 
town of Clinton, state of Mississippi, made their note for the 
sum of two thousand seven hundred and sixty-two dollars 
and eighty-seven cents, payable to M‘Manus & Page, or 
order, at the office of the Branch Bank of the United States, 
at Natchez, and endorsed by said M‘Manus & Page, Eli 
Garner, George Thatcher and James S. Montgomery,” and 
afterwards “that the drawers have property within the 
jurisdiction of this court.” 

2. The counsel appointed to represent the absent defendants, 
as a matter of course, could neither admit nor deny their sig- 
natures, but he denied all the allegations in the petition. It 
consequently became necessary to make proof on the part of 
the plaintiff, of all the allegata, and let us see how far that 
was done. 

3. There-is no evidence of the existence of such a firm as 
Jas. D. Goff & Co., and the note itself reads “ twelve months 
after date I promise, etc.” Who then signed “ James D. Goff 
& Co.” to the note sued on, Goff or Garner? This is not 
shown, although this is a case where the law absolutely 
requires, and moreover, points out the manner in which it 
should be done. Civil Code, 2240, 2241, and the Code of 
Practice, article 325, says, “either by witnesses who have 
seen the defendant sign the act, or who declare they know 
it to be his signature, because they have frequently seen him 
write and sign his name,” or by experts, etc. No proof 
whatever was attempted to be made! 

4. The signature of the first endorsers according to the 
same rule was not legally proved. The only witness intro- 
duced in support of plaintiff’s claim, was Samuel R. Winter. 
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He says, distinctly, he has never seen M‘Manus or Page, (the Easrznw Disr. 


party constituting the firm of the payers,) write their signa- 
ture, and that his only means of knowledge is from signatures 
which he had seen, purporting to be signatures of the house, 
and “that so seldom that he should not like to swear positively to it.” 


Carleton, J., delivered the opinion of the court. 


This suit is brought by attachment on a promissory note, 
drawn by James D. Goff & Co., payable to M‘Manus & Page, 
who endorsed it to Eli Garner, by whom it was assigned to 
plaintiff. The defendants pleaded the general issue. 

The cause was tried by the court, who decreed in favor of 
the plaintiff, and ordered the property attached, to be sold to 
satisfy the judgment. 

A motion was afterwards made by defendants’ counsel for 
a new trial on four several grounds filed. Our attention has 
been principally drawn to the first, to wit: ‘That there is 
not sufficient evidence to establish the signatures of the first 
endorsers on the instrument sued on.” 

The judge overruled the application for a new trial, and 
the defendants appealed from the decree of the court. 

The controversy turns mainly upon the sufficiency of the 
proof of the hand writing of the first endorsers on the note. 
There was only one witness examined, whose testimony is as 
follows : “Samuel R. Winter, witness for the plaintiff, sworn, 
being shown the promissory note sued on and annexed to the 
petition, says that he has had occasion to see the signature 
of M‘Manus & Page to notes and accounts; witness has 
seen the signature of M‘Manus & Page so seldom that he 
should not like to swear positively to it; he believes, however, 
the signature of M‘Manus & Page, as endorsers on said note, 
to be that of said firm.” 

Cross-examined. “ Witness never saw either of the firm of 
M‘Manus & Page write or sign their names; he believes the 
signature, M‘Manus & Page, on said note, to be written by 
M‘Manus, from having understood that he always signed the 
name of the firm to notes and obligations; said firm are 
established at Clinton, Mississippi.” 

13 
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Where a wit- 
ness testified, on 
being shown the 
note sued on, 
that he had seen 
the signature of 
the endorsers to 
notes and ac- 
counts, and be- 
lieves the en- 
dorsement to be 
their signature ; 
but has seen it so 
seldom that he 
cannot swear po- 
sitively, having 
never seen either 
of them write. 
He believes the 
signature of the 
firm, on the note 
is by M., who, 
he learned, al- 
ways signed the 
firm of M. &P.; 
and he has seen 
notes signed by 
the firm pass 
without dispute, 
and he would 
have taken this 
one himself, as 
endorsed by 
them: Held, 
that this evi- 
dence is insuffi- 
cient to prove 
the endorsement. 

A witness tes- 
tifying to a sig- 
nature, must 
have seen the 
party sign, or 
received letters, 
or paid bills, 
which were af- 
terwards ac- 
knowledged, or 
had some other 

uivalent means 
of knowledge de- 
rived directly 
from the act or 
party, as to his 
signature. 
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Principal examination resumed. ‘Witness has been frequent!v 
in Clinton, and knows M‘Manus and Page well ; he has had 
frequent occasions to see notes which passed as having been 
signed by M‘Manus & Page, without dispute ; from this, he 
has no doubt that it is the signature of M‘Manus & Page, 
and he would have taken the note himself.” 

We think this testimony insufficient to prove the signature 
of the first endorsers. It is a rule founded in good sense, not 
now to be shaken, that the witness testifying to a signature, 
must have seen the party sign, or have received letters from 
him in a course of correspondence, or have paid bills accord- 
ing to his directions, which he afterwards accounted for, or 
should have had some other equivalent means of knowledge, 
as the basis of his conviction, derived directly from the act or 
acknowledgment of the person whose signature he professes 
to know. Chitty on Bills, page 621. 

Though the witness stated that “he has had occasion to 
see the signature of M‘Manus & Page to notes and accounts,” 
yet in his cross-examination he declares that he has never 
seen them write. 

He also stated that he had frequent occasion to see notes 
which passed as having been signed by M‘Manus & Page, 
without dispute ; that is, that those among whom the notes 
circulated were never known to call the signatures in ques- 
tion. So that all the witness has disclosed may be traced to 
what was said or doue by third persons, and not to any 
knowledge derived to him, either from the act or acknowledg- 
ment of the endorsers themselves. 

This view of the subject renders it unnecessary to notice 
any other point raised in the cause. We think the plaintiff 
has failed to establish the signatures of the first endorsers by 
legal and sufficient testimony, and that the court below erred 
in refusing a new trial. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed ; that 
this case be remanded for a new trial, and that the appellee 
pay the costs of appeal. 
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SALTER ET AL. US. TOURNE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The undertaker, to remove a steam-boat from a sand bar, is entitled to 
recover for his services and expenses, although he was unable to succeed- 

Where, on examination of the evidence and facts, it does not appear the 
judge a quo erred, his judgment will be affirmed. 


This is an action instituted by the plaintiffs, to recover the 
sum of one thousand one hundred and thirty-four dollars, 
according to an account and statement annexed, for services 
and expenses rendered in attempting to remove the steam- 
boat Abeona from a sand bar in the Mississippi river, for and 
on account of an agreement with the defendants. 

The defendants admit their contract with the plaintiffs, but 
aver the latter undertook to proceed to the place where the 
steam-boat was aground, with suitable tackle, machinery and 
workmen to effect a removal of the boat, and failed to provide 
the requisite implements and force, by which they were 
unable to remove said boat, to the damage of the defendants 
one thousand dollars, which they claim in reconvention. 

Upon this issue, the case was tried before the court. After 
hearing the testimony, the district judge pronounced the fol- 
lowing judgment in the case : 

“The court is of opinion the evidence establishes the 
plaintiff’s claim. It appears that Marcy, one of the plaintiffs, 
took the representations of the clerk of the Abeona as to her 
situation. She was aground, and out of water, on a sand 
bar, in the Mississippi river, about five hundred miles above 
New-Orleans. It is not so much the value of the blocks and 
purchases, as that of the services of Marcy, in superintending 
and directing the operations. He is a ship carpenter, and to 
leave his business and expose his health at the warm season 
of the year, on a naked sand bar in the Mississippi, it does 
not appear that the charge is excessive. These undertakings 
are always at the hazard of the person for whose benefit they 
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The underta- 
ker to remove 
a steamboat from 
a sand bar is en- 
titled to recover 
for his services 
and = expenses, 
although he was 
unable to suc- 
ceed. 

Where, on ex- 
amination of the 
evidence and 
facts, it does not 
appear the judge 
a quo erred, his 
judgment will be 
affirmed. 
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are undertaken. The enterprise seems to have failed for 
want of hands to work the machinery, and it was with the 
defendants to procure them. Circumstances prevented their 
being obtained.” Judgment for the plaintiffs for one thou- 


sand one hundred and thirty-four dollars. The defendants 
appealed. 


Buchannan, for the plaintiffs, urged the affirmance of the 
judgment, as being supported by the testimony. 


Schmidt, for the defendants, maintained the following 
grounds in defence : 

1. Because the evidence shows that plaintiffs did not com- 
ply with their engagements in procuring sufficient tackles 
and other implements for the removal of the steam-boat 
Abeona. 

2. Because, admitting that those implements were furnish- 
ed, plaintiffs are bound by their own representations, that the 
steam-boat could be removed in six or seven days, and are not 
entitled to claim any more. Louisiana Code, articles 1791, 
1792, 1794, 1796, 1797, 1940, 1942, 1952, and 1960. 


Bullard, J., delivered the opinion of the court. 


The petitioners allege that they were employed by the 
defendants to proceed up the Mississippi, and remove from a 
sand bar on which she was fastened, the steam-boat Abeona, 
belonging to the defendants ; that they accordingly labored 
at the undertaking for a considerable time without success ; 
and that their compensation was not to depend upon the re- 
sult of the enterprise, but that they were to receive a 
stipulated price of forty dollars per day. 

The defendants, in their answer, admit the contract, but 
allege that the plaintiffs were unskillful in their operations, 
and did not employ sufficient and adequate means to effect 
their object, whereby the respondents were endamaged in 
the sum of one thousand dollars. 

The court gave judgment for plaintiffs, and the defendants 
appealed. 
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We have carefully examined the testimony of the witnesses, Easrznn Disr. 
and the points taken in argument by defendants’ counsel, May, 1857. 


and do not perceive any error in the decree of the court penranr’s av- 


MINISTRATRIX 
below. po 
LAMBETH ET AL, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


FERRARI'S ADMINISTRATRIX US. LAMBETH ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
. ORLEANS. 


A woman is incapable of exercising any civil functions, except those 
especially declared by law ; So, a woman cannot be appointed curatrix 
of the estate of an absentee. 


It does not follow, that because a woman cannot be appointed curatrix, she 
cannot as a female beneficiary heir, have the administration of the 
succession of her ancestor. 

But a court of ordinary jurisdiction cannot inquire into the correctness and 
validity of the appointment of an administratrix, collaterally. It has no 
authority to review the judgments of the Probate Court, conferring such 
appointment, 

Where the evidence shows simulation in certain sales from the first vendor 
to his vendee, yet, when the purchaser from this vendee was ignorant of 
the simulation, and the sale to him was a real one, it will be valid. 

In an action or claim for the rescission of a sale on the score of simulation, 
it is essentially necessary to put the party in mord previous to the demand 
for a rescission. 

An administratrix cannot be legally called on to pay any debt of the suc- 
cession she administers, except before the Probate Court; So, she is not 
bound to tender the balance of the price of a tract of land, to avoid being 


put in mora by the vendor’s plea for a rescission of the sale. 
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This is a petitory action. The plaintiff as the administra- 
trix of J. B. Ferrari, sues to recover a square of ground in 
the rear of Faubourg, St. Mary, which the defendants 
purchased the 8th April, 1833, at the probate sale of the 


LAMBETH ET AL. widow Nicholas Roche’s succession, but which in fact is 


alleged to have belonged, at the time, and now, to the 
succession administered by the plaintiff. 

The defendants, John Rice, Wm. M. Lambeth, P. Caillou 
and Omer Lauve, pleaded the general issue, and denied spe- 
cially the capacity and authority of the administratrix to sue, 
or that she and her sisters mentioned in the petition were the 
legitimate children and heirs of J. B. Ferrari, deceased. 

They call their vendors, the heirs and widow of Nicholas 
Roche in warranty. The warrantors appeared and pleaded 
in substance the same pleas. 

The defendants pray that if the sale to Ferrari by Roche 
should not be declared simulated and the plaintiff recover, 
that the purchase money still due from them, (five thousand 
dollars,) may be decreed to them in diminution of damages. 

The warrantors pray that if the plea of simulation of the 
sale from Roche to Ferrari be overruled, that it be rescinded 
for the non-payment of the price, and if the rescission of this 
sale be refused, that they have judgment against Ferrari’s 
estate for the price yet unpaid, with interest. 

The facts of the case show that in 1807, this square of 
ground was sold by John Gravier to Nicholas Roche, by 
notarial act for four thousand eight hundred dollars, cash. 

This sale is shown to have been simulated and made to 
secure advances of money made by Roche to Gravier at 
usurious interest, and to conceal the property of the latter. 

In January, 1810, Gravier acting on behalf of Roche, 
leased this same square, with a house and garden on it, to J. 
B. Ferrari, for one year, for three hundred and fifty dollars. 

On the 18th January, 1811, Roche soid the square to 
Ferrari, for six thousand six hundred and fifty dollars, of 
which six hundred and fifty dollars were paid in cash, the 
balance on a credit. On the 29th February, 1812, Ferrari 
paid the first instalment of one thousand five hundred dollars, 
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for which Roche gave his receipt, specifying it to be on Easrexw Disr. 
account of this square. May, 1887. 
This sale was made by Roche for Gravier’s account, and rrnant’s ap- 
with his consent. et elite 
In February, 1813, Ferrari applied for a respite, and put 44™sera ET aL. 
Roche on his bilan as a creditor for the balance due on 
account of this property, and enumerated this square among 
his property as purchased from Roche. 
In March, 1814, Ferrari died on this property where he 
had been living with his family since 1810. The widow 
renounced, but the daughters (including plaintiff,) accepted 
the succession with benefit of inventory. At the probate 
sale of the estate, this square was withdrawn as not bringing 
the amount of the appraisement. 
There is no evidence that Ferrari’s heirs ever did any thing 
afterwards, or that their title was ever disturbed by any pro- 
ceedings against them. The widow and some of the heirs 
left the country in 1815. 
In June, 1815, Roche wrote Gravier, requesting him to 
institute proceedings against the widow Ferrari, to force her 
to abandon the property which he had sold her husband, and 
in 1816, informed Gravier that the sheriff had applied to him 
for the taxes due by Ferrari’s estate, on this property, and 
that he advised the sheriff to seize and sell it, which was 
declined. 
Towards the close of 1818, Roche died; Gravier and his 
executrix had a settlement, in which he became debtor for 
the sum of six thousand one hundred and ninety-two dollars, 
promised to pay this balance in one year, and mortgaged 
four pieces of property, the title of which was then, or had 
been in Roche, including the square of ground in question. 
This settlement is explained by a memorandum made by 
Gravier at the time. 
Gravier failed to pay this mortgaged debt, and all the 
property was seized and sold, and bid in by Madame Roche. 
At the probate sale of her succession, the square of ground 
now in contest, was sold in lots, and purchased by the 
defendants. 
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Upon the evidence of the case the jury returned a verdict 
for the plaintiffs, also requiring them to pay the defendants 
for their improvements ; likewise in favor of the defendants 
against Roche’s heirs in warranty, the amount of the pur- 
chase money. From judgment confirming this verdict, the 
defendants and warrantors appealed. 


L. Janin, for the plaintiffs, maintained that the appoint- 
ment of the plaintiff as administratrix, was regular and in 
due form, and that her letters of administration make full 
proof of her authority until set aside. 2 Louisiana Reports, 
250. Her right to institute this suit results from the Louisi- 
ana Code, articles 1042 and 1146. Whoever may be the 
heirs, the administratrix has a right to represent the estate. 
It was therefore unnecessary to inquire into the heirship of 
Ferrari’s daughters, although it is fully proved by the 
evidence. 

2. Ferrari was ignorant of the foundation of Gravier’s sale 
to Roche. The evidence proves that Roche and Gravier 
kept their private transactions closely concealed, and even if 
he had been perfectly aware of it, it is a sufficient ‘answer, 
that Roche sold to Ferrari with Gravier’s consent and for his 
account. 

3. The three pleas of the defendants and warrantors, viz : 
simulation, rescission of the sale, and payment of the price, are 
contradictory. The Parish Court correctly ordered them, on 
the motion of the plaintiff, to elect one of these pleas, but the 
court erred by allowing the parties, defendants, to make 
separate elections, and to choose each a different plea. By 
this evasion they have really had the illegitimate advantage 
of contradictory pleas. Code of Practice, 149, 152. 8 Martin, 
493. 3 Martin, N. S.'76. Thus the defendants elected the 
plea of simulation, while the warrantors elected the plea of 
rescission, and for the payment of the price. These last men- 
tioned pleas of the warrantors admit the reality of the sale, 
and tend to set it aside now. In other words, they admit that 
at the moment of the sale to the defendants, the Ferraris had 
the title to this property, not Madame Roche’s heirs. The 
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defendants are bound by the admissions of their warrantors, 
they only acquire the title of Roche’s heirs, and if these 
acknowledge that they had no title, it is not for the 
defendants to say that they had any. 

4, The plea of rescission is inadmissible in this case, 
because the sale was on a credit, and possession delivered. 
Goforth vs. His Creditors, 6 Martin, 520. 

A suit for the rescission of a sale must always be preceded 
by a suit for the price, and can be resorted to only after the 
latter has proved ineffectual. Old Code, page 360, articles 
87, 88, Louisiana Code, article 2541. Or at least, a judicial 
demand must be made for the price, and subsidiarily only for 
the rescission, if the price is not paid within the time fixed 
by the judgment. 10 Toullier, 260. 3 Delvincourt, 78, and 
notes. 

The purchaser must be put in default, Civil Code, 2041-2, 
1906, and this can be done by the vendor only, if he is 
ready and willing to perform his part of the contract, and 
offers to doso. But if he, at the same time, withholds the 
property under color of a title adverse to that which he had 
transferred to the vendee, and threatens the vendee with 
rescission, his demand will certainly not be listened to. 
2 Troplong, vente 76. 

A rescission cannot be ordered when the vendee is disturbed 
or dispossessed, as in this case, by the act of the vendor or 
his heirs. 

5. A vendor who is not willing to receive the price, 
complains with bad grace of the non-payment of it. Hada 
demand of payment been seriously made in this case, the 
vendees would have been obliged to comply with it, only if 
the demand had been for the amount really due, and not 
when more was demanded than was really due, as in this 
case. Again, the rescission could be claimed only if the 
vendor offered to return what was already paid. These irre- 
concilable perplexities result necessarily from the contradic- 
tory pleas of the defendants. Roche’s heirs cannot claim the 
payment of the price which it is quite certain never was due 
to their ancestor, but to Gravier. 

14 


105 


Eastern Dist. 
May, 1857. 


FELRARI’S AD- 

MINISTRAIHIX 
v8. 

LAMBETH ET AL. 





106 


Eastern Dist. 
May, 1837. 


FERRARI'S AD- 


MINISTRATRIX 
v8. 
LAMBETH ET AL, 





CASES IN THE SUPREME COURT 


Ferrari’s estate is administered under the supervision of the 
Court of Probates, and the payment of its debts can be 
required only in the manner prescribed by ‘law. Code of 
Practice, article 980. 

6. The judge of the Parish Court decided correctly, that 
his court was without jurisdiction, on the claim for the 
balance of the price. For this is a debt by a succession, and 
can therefore be recovered only in the Court of Probates. 
Code of Practice, article 924, No. 13. 3 Martin, NM. S. 626. 


Hoffman, Peirce and Strawbridge, for the defendants, con- 
tended that the judge erred in refusing to charge the jury, 
that when the purchaser fails to pay the price, the vendor, or 
those succeeding to his rights, may have the sale rescinded. 

2. In this case Ferrari having failed to pay the principal 
part of the purchase money to Roche, the defendant, in 
possession, Roche’s heirs called in warranty, should be 
allowed to claim a rescission of the sale, in bar of the plain- 
tiff’s right to recover the property. 

3. The main part of the purchase money being due to 
Roche’s heirs, they have an undoubted right to claim a 
rescission of the sale, when their vendees, to whom they are 
bound in warranty, are sued for the property. 

4. If the sale by N. Roche, in his life time, was simulated, 
as appears from the evidence, the defendants have still 
a stronger claim to its rescission. 

5. There being a balance due for the price, although it 
might be necessary to pursue Ferrari’s estate in the Probate 
Court ; yet, where the property is claimed, and the jurisdic- 
tion of the District Court attaches, this demand may be 
claimed in praying for a rescission of the sale. The jurisdic- 
tion will attach to this matter as an incidental demand. 

6. It is next assumed that the defendants’ prayer for a 
rescission of the sale, cannot be acted on, because the plain- 
tiffs were not put in mord. This need not be done bya 
separate suit, for it is expressly authorized in the principal 
suit, which was sufficient. 7 Louisiana Reports, 193. 
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D. Seghers, for the warrantors, first contended that the Easrrrw Disr. 
plaintiff, as administratrix of Ferrari’s succession, has not the — May, 1897. 
capacity to maintain this suit. Women are forbidden to exer- |. .nanrs ane 
cise any civil functions except in cases expressly authorized —— 
by law. The exercise of a right or authority over the property tampers xr at. 
or estate of another, is a civilfunction. It has been expressly 
decided that a woman cannot be curator of an absentee. 

Caraby vs. Caraby, 7 Martin, N. S. 466. 

2. Roche’s heirs are the sellers or vendors of this property 
to Ferrari. If the buyer fails to pay the price, the seller may 
sue for the rescission of the sale. In this case it is claimed 
as an exception where they are sued for the property. He 
who has a right in action, has one more evident in exception, 
in order to preserve his rights. The endorser who pays the 
note for the purchase of a slave, is subrogated to the vendor’s 
right, and may claim a rescission of the sale. Civil Code, 

360, article 86. Code of Practice, 20. 2 Martin, N. S., 158. 
4 Ibid., 499. 1 Ibid., 468. 

3. The plaintiffs were put in default by the exception 
pleaded in the answers, claiming a rescission of the sale. 
This is equivalent to a demand by commencement of a suit. 
Louisiana Code, article 1905. Code Napoleon, 1184, 1656. 
16 Duranton, 356 to 360, No. 361 to 374. 


Martin, J., delivered the opinion of the court. 


This is a petitiory action, and the defendants are appellants 
from the judgment which decrees the premises to the 
plaintiff. 

The facts of the case are these ; both parties admit the 
premises to have once been the property of Gravier. The 
plaintiffs claim title in the deceased, whose beneficiary heir 
and administratrix she is, under a conveyance from Gravier 
to Roche, and from Roche to Ferrari. The defendants claim 
under a probate sale of the succession of Roche’s widow 
They show that the premises were mortgaged by Gravier te 
her. That she provoked a sale of them, on an order of 
seizure obtained on her mortgage, at which she became the 
purchaser. 
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A woman is 
incapable of ex- 
ercising any civil 
functions. except 
those especially 
declared by law: 
So, a woman 
cannot be ap- 
pointed curatrix 
of the estate of 
an absentee. 

It does not fol- 
low, that because 
a woman cannot 
be appointed cu- 
ratrix, she can- 
not, as a female 
beneficiary heir, 
have the admi- 
nistration of the 
succession of her 
ancestor. 

Buta court of 
ordinary juris- 
diction cannot 
inquire into the 
correctness and 
validity of the 
appointment of 
an administra- 
trix, collaterally. 
It has no autho- 
rity toreview the 
judgments of the 
Probate Court, 
conferring such 
appointment. 

Where the evi- 
dence shows si- 
mulation in cer- 
tain sales from 
the first vendor 
to his vendee, 
yet, when the 
purchaser from 
this. vendee was 
ignorant of the 
simulation, and 
the sale to him 
was a real one. it 
will be valid. 

In an action or 
claim for the re- 
scission of a sale, 
vu the score of 
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They called in warranty the heirs of the widow, who are 
also those of Roche. 

An objection was made to the right of the plaintiff of 
standing in judgment as administratrix of the estate of her 
ancestor; it being contended, that the administration could 
not be granted to a female, and the case of Carraby vs. Car- 
raby, 7 Martin, N. S., 466, is relied on, in which we reversed 
the judgment of the Court of Probates, appointing a woman 
curatriz to an absentee. It does not follow that because a 
curatrix cannot be appointed to such a person, a female 
beneficiary heir cannot have the administration of the suc- 
cession of her ancestor. This, however, could not be inquired 
into by the Parish Court, which was without authority to 
review the judgment of the Court of Probates, granting the 
administration to the plaintiff. The case of Carraby vs. Car- 
raby was that of a direct appeal to us from the judgment of 
the Court of Probates, appointing the curatrix. The objection 
to the plaintiff’s right to the administration was therefore 
correctly overruled. 

On the merits, the defence was, that the conveyances from 
Gravier to Roche, and from him to Ferrari, were simulated ; 
and that if the simulation was not decreed, the sale to Ferrari 
ought to be rescinded, because he had failed to pay the last 
instalment of the price. It appears to us, the defence was 
correctly disregarded. Evidence has indeed been introduced, 
from which it may be inferred, that Roche was an agent of 
Gravier, making, to his principal, advances of money, for the 
security of which the latter made conveyances of land, which 
were to be rescinded on his paying any balance which he 
might appear to owe from time to time, on a settlement of 
accounts. But there is not the least tittle of evidence that 
Ferrari was acquainted with this circumstance, nor that the 
conveyance from Roche to him was not a real one. The 
rescission of the sale was properly overruled, on the ground 
of the absence of any evidence of the plaintiff having been 
put in mora, a circumstance which must essentially precede a 
demand for the rescission of a sale. It has been contended 
that the party was put in mora by the plea claiming the 

















————————— 





OF THE STATE OF LOUISIANA. 109 


rescission of the sale, and the absence of any tender on her Fasrenw Disr. 
part of the balance of the price due. To this it has been -'a 1897. 
correctly objected, that those who have succeeded to the pgyny evox. 
rights of Ferrari’s vendor, have manifested an unwillingness agai 
to receive this balance, and consent to a rescission, if they simulation, it is 
: . rc . ' essential] - 
could succeed in repelling the plaintiffs claim on the score of ¢osry to ous 
simulation, or any other. the party _ in 


: cs mord, previous 
It is doubtful whether an administrator who manages an to the demand 


. . “ fi ” a . : 
estate under directions of the Court of Probates, without °"s) Sainech: 


whose authority he cannot make any disbursement, may be me cannot be 
egally called on 
legally called on out of court for the payment of any sum due to pay any debt 


‘ os : of the succession 
by the deceased, whose succession he administers ; if the call she administers, 


: except before the 
cannot be legally made, it cannot have any legal effect. In pvcpt pe aretne 
a very late case, we held, that the curator of the deceased So, she is not 

: bound to tender 
person who was the maker of a promissory note, need not be the balance of 


seiterses = - the price of a 
called on before the expiration of the year, in order to charge crated Si, te 
the endorser, the curator not being legally bound or autho- avoid re put 
. . . . . ee . in mora the 
rized to pay. The plaintiff in this case, as administratrix, vendor’s plea for 
cannot be called upon to pay any debt of the succession, % T<stission of 


the sale. 
except before the Court of Probates. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


/ 





PENNY ET UX. US. TOULOUSE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A donation of slaves or other property susceptible of mortgage, according to 
the provisions of the Civil Code of 1808, was null and void, if not 


recorded or transcribed in the office of the register of mortgages. 


So, where a donation was made of a slave by a father to his child in 1815, 
and the act of donation was never recorded in the office of the register of 


mortgages, it was held to be null as to third persons. 
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‘This is a petitiory action instituted by J. Penny and wife, 
in which she claims a slave named Jourdan, in virtue of the 
following donation made by her father, Maj. White, to her, 
when she was but seven months old : 


‘Before Narcisse Broutin, duly commissioned a notary 
public for the city and parish of New-Orleans, appeared John 
Noble, lieutenant in the 7th regiment of infantry, garrisoned 
in this city, who by these presents sold, ceded and transferred, 
now and forever, under all warranties and maladies prescribed 
by law, free from every mortgage, as appears by the certifi- 
cate of the register of mortgages, dated this day,” 

“To Mr. Alexander White, major of the 12th regiment of 
infantry, at present in this city, a negress named Judith, 
aged about twenty-seven years, and her son, a mulatto, 
named Jourdan, aged eight years, to which slaves he acquir- 
ed right by virtue of an act of sale from J. G. Chaumette, 
passed before the notary undersigned in 1814, which negress 
and her child, the said Alexander White declares to have 
purchased for his daughter, named Ann Matilda, aged about 
seven months, and to the end that she may enjoy, use and 
dispose of them as property to her belonging, having from 
this moment made a perfect and irrevocable donation of them 
to her in perpetuity, in the best form which a donation can 
be made to have right in law ; which slaves are henceforth 
in the possession of the purchaser, who hereby acknowledges 
it, and accepts them in the name of his daughter, without 
the aforesaid warranties. 

“The present sale is made for and in consideration of the 
sum of seven hundred dollars, which the vendor declares to 
have received in cash from the purchaser, out of the presence 
of the notary and witnesses undersigned, to whom he grants 
good and valuable acquittance and discharge. 

“In consideration of which payment thus made in cash, 
the vendor transfers to the purchaser all the rights which he 
has and may have over the said slaves by him now sold, and 
grants him seizin thereof, of which act, promising, obliging, 
renouncing.” 
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The defendant pleaded the general issue, and called John Eastsnx Disr. 
Reed, his vendor, in warranty. ——. 
Reed pleaded title to the slave in question, derived to him mene ae 
by the sheriff’s,sale, who was seized and sold as the property senneanmamli 
of Maj. White, in 1823. He further averred that the act of 
donation under which the plaintiff claims, is null and void, 
that it is simulated and fraudulent, being made to cover the 
property of the donor from his creditors, and not having been 
made according to law. 
There was judgment for the defendants, and the plaintiffs 
appealed. 


Lawrence and Winthrop, for the plaintiffs, made the follow- 
ing points : 

1. The sale from Noble vested the property in the slave in 
the plaintiff, Ann Matilda. 

2. If the title tothe slave was acquired by White, by virtue 
of the sale from Noble, judgment should have been rendered 
for plaintiffs, inasmuch as White was never legally divested 
of such title, and the evidence shows that the plaintiff, Ann 
Matilda, is his legal heir. 


Macready and Curry, for the defendants and warrantors, 
contended, that the act of donation under which the plaintiffs 
claim, is null and void, because, from the testimony in the 
case, it is evident that Maj. White, the pretended donor, gave 
these slaves to his infant daughter, with a view to cover his 
property from his creditors. The evidence shows he was a 
dissipated man, always in embarrassed circumstances, and 
living on his wife’s property. Pages of the Record, 19 and 20. 

2. The act is simulated and void on its face. Maj. White 
appears therein as purchaser, donor and accepting for the 
donee. As purchaser the property vested in him, and he has 
not and could not divest himself in the manner he has 
attempted, in the same act. 

3. The act is defective in form and for want of parties. All 
acts containing donations must be in the usual form of con- 
tracts, or they are null and void. In this act the donor and 
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donee accepting is the same person. A person cannot sell 
or make a donation to himself. Civil Code of 1808, page 220, 
article 53. 

4, The act sued on is null for want of transcription in the 
mortgage office. The law required all donations of property 
susceptible of mortgage, to be transcribed in the office of the 
register of mortgages for the territory, within the time for the 
transcription of mortgages. This property was susceptible 
of mortgage, and the act was never recorded in the mortgage 
office. Civil Code, page 222, article 62. 

5. The want of transcription and recording may be pleaded 
by all persons concerned. Jbid., article 64. 

6. This donation is null for want of estimation of the pro- 
perty donated. ‘Nodonation of movable property or slaves 
shall be valid for any other effects than those of which an 
estimate signed by the donor or donee, or by those who 
accept for him, is annexed to the record of the donation.” 
The notarial act in this case is invalid for want of the estimate 
required by law, of the slaves donated, and is no evidence of 
title in the donee. Civil Code, page 218, article 48. 4 Martin, 
NM. S., 464. 

7. The defendant and warrantor are possessors in good 
faith, under just titles translative of property, and cannot be 
disturbed unless the plaintiffs show a good and better title. 


Bullard, J., delivered the opinion of the court. 

The plaintiff, Ann Matilda, wife of J. Penny, alleges that 
she is the legal proprietor of a mulatto slave named Jourdan, 
now in the possession of the defendant, Toulouse. She 
alleges title to him in virtue of a notarial act, annexed to and 
making part of his petition. 

The original defendant denies the title of the plaintiff, 
and asserts that he is the just owner in virtue of a sale from 
John Reed, who is cited as warrantor. 

The answers of Reed also denies the title of the plaintiff, 
and avers that the act of sale and donation relied on by the 
plaintiff, is simulated, null and void, being made to a minor, 
and accepted contrary to law, and with the fraudulent intent 
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of covering the property of A. A. White, the father of the 
plaintiff, from his creditors. He further alleges that the slave 
was the property of White, and as such, was seized and sold 
under execution, in 1623, and was purchased by him, the 
respondent, bond fide. 

The act relied on by the plaintiff as evidence of title, 
purports to be a sale of the slave in question, together with 
his mother, from John Noble to Alexander White, for .the 
price of seven hundred dollars ; in the same act the purchaser 
declares tliat he makes the acquisition for his daughter, Ann 
Matilda, aged about seven months, and he makes to her a 
perfect and irrevocable donation in the best form donations 
could be made, and he accepts the donation in the name of 
his child. 

As between Noble and White, this act undoubtedly con- 
tains all the essentials of a contract of sale, and the title of 
the slaves vested in White. It only remains, therefore, to 
inquire whether the act furnishes evidence of a valid donation 
from White to his infant daughter. 

It is contended on the part of the defendant, that the act, 
as a donation, is null and void, because it has not proper par- 
ties, the donor himself accepting for the donee; because it 
never was transcribed in the office of the recorder of mort- 
gages ; and because it is not accompanied by any estimation 
as required by law; and he relies on the code of 1808, pages 
220, article 53; 222, articles 62 and 64; 218, article 48. 

We have not thought it necessary to inquire whether the 
father’s acceptance for his child under the age of puberty, 
would be valid, or how far the price mentioned in this act 
might be considered as a sufficient estimate to accompany the 
donation ; because, admitting the donation in this case to be 
sufficiently formal in these respects, it has appeared to us 
that the want of inscription is alone fatal. The code in force 
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the instrument containing a donation of property susceptible 
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mortgages, and that the want of such transcription might be 
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Eastern Dist. the transcription made, and the donor, and that minors should 
May, 1857. not be entitled to restitution against the want of such tran- 

vincinta man. SCription or acceptance, saving their recourse against their 
msn: tutors or curators. Articles 62, 63, 64, page 222. 

MILLAUDOS. This being a petitory action, and the plaintiff having failed 
to show title in herself, it is useless to examine a question 
which arises on a bill of exceptions, whether the court erred 
in admitting as evidence, to show title in the defendant, a 
copy of the act of sale. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


VIRGINIA MARINE INSURANCE CO. US. MILLAUDON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the loss of a vessel, occasioned by collission with a steam-boat, is 
shown to have been the result of accident, and not from misconduct or 
want of skill in the persons navigating the boat, her owners will not be 


liable. 


This is an action to recover the sum of four thousand 
dollars, which the plaintiffs had paid for insurance on the 
brig Zipporah, which was run down whilst ascending the 
Mississippi river, to New-Orleans, by the steam-boat Natchez, 
owned by the defendant. 

From the testimony, the district judge was clearly of 
opinion, the collission between the vessels was purely acci- 
dental, and that, consequently, the defendant was not liable, 
as owner. From judgment thus rendered, the plaintiffs 


appealed. 


Murphy, Grailhe and Shepherd, for the plaintiffs. 


Benjamin, contra. 
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Martin, J., delivered the opinion of the court. 

The plaintiffs are appellants from a judgment refusing to 
them a sum of money paid to the owner of the brig Zipporah, 
which they had insured, and which was lost on a collission 
with the defendant’s steam-boat, through the ill conduct, 
want of skill, and mismanagement, as they allege, of the 
master and crew of the boat. Several questions of law have 
been raised, neither of which it is necessary we should 
examine, as we concur in the opinion expressed by the dis- 
trict judge, that the loss of the brig was occasioned by an 
accident, and does not appear to have resulted from any ill 
conduct, want of skill, or mismanagement of the persons 
employed by the defendant, to navigate his boat. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


HEFFORD ET AL. US. MORTON ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS, 


Where the holders of a promissory note signed an agreement with other 
creditors of the maker of the note, “granting him an extension of two 
years for the payment of their respective claims,” and there is no evi- 
dence of his acceptance of these terms, the endorsers will not be 


discharged. 


This is an action by the plaintiffs, as holders of a promissory 
note for seven hundred dollars, drawn by Henry L. Webb, 
the 10th March, 1834, payable thirty days after date, to 
Morton, Brown & Co., who endorsed it in blank. 

The defendants pleaded a general denial; and further 
averred, that on the 13th January, 1836, the plaintiffs entered 
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into a written obligation with H. L. Webb, the maker of said 
note, by which they have agreed to grant him two years 
longer for the payment of their claim against him, which he 
has accepted, whereby they have impaired their recourse 
against said Webb, and discharged the endorsers. 

Upon these pleadings and issues the parties went to trial. 

The agreement set up in the defence is stated at large in 
the opinion of the court. A copy of this agreement, only, by 
consent was produced in evidence, while it was admitted 
the original still existed. Both the plaintiffs and defendants 
signed this agreement as creditors of Webb, but there was 


-ho evidence to show that he ever accepted the terms of the 


agreement. 

The parish judge was of opinion that the agreement signed 
by the creditors of Webb, was only a proposal to give him 
an extension of time, which was not shown to have been ac- 
cepted. Judgment was rendered in favor of the plaintiffs, 
from which the defendants appealed. 


F. B. Conrad, for the plaintiffs, urged the affirmance of 
the judgment. 


Preston and Randall, contra, contended that the written 
agreement signed by the creditors of Webb, gave him an ex- 
tension of time, which discharged his endorsers. 

2. The acceptance of this agreement by Webb, and his 
taking the paper into possession, are and must be presumed, 
because no person could possibly refuse such a favor or 
indulgence under the circumstances. 


Carleton, J., delivered the opinion of the court. 


The defendants being sued as the endorsers of a promissory 
note, pleaded that an agreement had been entered into be- 
tween the plaintiffs and maker of the note sued on, by 
which an indulgence of two years was extended to the 
maker, who accepted the same, and the defendants con- 
sequently discharged. 
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The agreement is in the following words: “we, the Easrerw Dist. 


undersigned, creditors of Henry L. Webb, do hereby agree 
and bind ourselves to grant an extension of two years for 
the payment of our respective claims against him, provided 
he gives’us within three months from the date hereof his 
obligation for the same, bearing interest at the rate of six 
per cent. per annum. New-Orleans, January 13, 1836.” 

Then follows the signatures of the creditors, among 
whom are those of both plaintiffs and defendants. 

The cause was tried by the court, and judgment having 
been rendered for the plaintiffs, the defendants appealed. 

The defendants having based their defence upon the 
acceptance by the maker of the note, of the respite ac- 
corded by this agreement, the judgment of the Parish 
Court turned mainly upon this point, and we think the 
reasoning of the court is correct. 

Had the maker of the note been a party to the contract, 
or had accepted it within a reasonable time, there can be 
no question that the defendants would have been put in 
duriore casu, and discharged by the indulgence extended 
to the maker. 

Defendants’ counsel argued with much ingenuity, to show 
that the maker’s acceptance is to be presumed, as the agree- 
ment was intended for his advantage ; that it was advan~ 
tageous to him, does not, however, so clearly appear ; for 
by the terms of the instrument, the maker was bound to 
pay six per cent. interest for the indulgence ; whereas, he 
paid only five on protested notes, and none on open accounts, 
if any existed. 

He also contends that the acceptance of the debtor is 
to be presumed from the absence of the original agreement, 
a copy only, having been produced at the trial; that the 
original must therefore have been in his keeping, and hence, 
his acceptance is to be inferred. But this by no means 
follows, for the original may have been in the possession 
of some of the creditors, for whose advantage the stipulated 
interest was intended. 
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Dist. Be this, however, as it may, the contract was bilateral 





rrors. This we conceive they have wholly failed to do. 
We are of opinion there is no error in the decree of the 
court below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


TOUSSAINT vs. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


A judgment recovered by a creditor against his debtor within three months 
of his insolvency, according to the usual forms of judicial proceeding, 
will not be considered null when there is no evidence of collusion between 


the-parties. 


The article 3323 of the Louisiana Code, declaring, that mortgages given 
and inscribed within three months previous to the failure of the debtor, 
shall be declared null, as presumed to be given in fraud of creditors, un- 
less a real and effective value is shown at the moment of the contract, 
relates to conventional, not judicial mortgages. 

So, where a judgment was rendered and inscribed in the mortgage office, 


more than ten days before the failure of the debtor, and no collusion is 


shown: Held, that it is valid, and entitled to full effect as a mortgage debt. 


This case.comes up on the opposition of Garcia Santa 
Marina, to the tableau of distribution filed by the syndic of 
the creditors of the insolvent debtor. He claims to be put on 
the tableau as a mortgage creditor. The syndic placed him 
thereon as an ordinary creditor. 
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The facts show that on the 2d April, Santa Marina loaned Eastern Dist. 


the debtor four thousand dollars, and took his receipt, speci- 
fying that the money was to be returned at the end of the 
month. It not being paid, on the 8th May suit was com- 
menced. The defendant pleaded a general denial, and 
admitted his signature. 

On the 22d May, by consent of parties, the jury was 
waived, and the case submitted to the court on the papers ; 
and on examination, the court being satisfied that the signa- 
ture to the receipt sued on was genuine, rendered judgment 
for the amount claimed. This judgment was recorded in 
the mortgage office the 29th May, 1834. 

Toussaint filed his bilan on the 20th June, following. 

The parish judge who tried the opposition was of opinion 
that the case came within the words or strict meaning of the 
24th section of the act of 1817, declaring null any unjust 
preference which one creditor may obtain over another. The 
opposition was overruled, and the opposing creditor appealed. 


Morphy and Grailhe, for the opposing creditor, contended, 


May, 1857. 


TOUSSAINT 
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that the judgment was fairly obtained against Toussaint ° 


before his insolvency, and duly recorded in the mortgage 
office. It should be placed on the tableau as a mortgage 
debt. 

2. An attentive consideration of the 24th section of the 
insolvent law of 1817, will show that it has no application to 
this case. There is no confession of judgment, and no 
evidence to show any collusion or other means to give an 
unjust preference to this creditor. 

3. The court is referred to the 3323d article of the 
Louisiana Code, relied on by the other party. Its prohibitions 
and restrictions do not apply to this case ; the judgment here 
was obtained more than ten days before the failure, and 
without collusion. ; 


J. Seghers, contra, referred the court to the case of Brown 
vs. Kenner, 3 Martin, 270, where the principle is well settled 
that an insolvent cannot give an undue preference to any of 
his creditors. 
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Eastern Dist. Bullard, J., delivered the opinion of the court. 
May, 1837. This is an appeal from a judgment dismissing the opposi- 
roussarst tion of the appellant to the tableau of distribution filed by 
urs curvitors, the syndic of the creditors of Jean Toussaint. The appellant, 
Santa Marina, had been placed on the tableau as a simple 
creditor, for the amount of a judgment rendered in his favor, 
against the insolvent, on the 28th May, 1834, and inscribed 
in the office of the recordez of mortgages on the day following. 
He claimed to be set down as an hypothecary creditor, for 
the amount of his judgment. 

It appears that the insolvent filed his bilan on the 20th 
June, 1834, twenty-one days after the inscription of the 
judgment. 

The Parish Court was of opinion that the case comes 
within the spirit, if not the words, of the 24th section of the 
act of 1817, declaring null any unjust preference which one 
creditor might obtain over another, within three months 
preceding the failure, and dismissed the opposition. 

That section provides, that any debtor who shall be 
convicted of having within three months preceding his 
failure, sold, engaged or mortgaged any of his property, or 
confessed judgment, in order to give an unjust preference to 
one or more of his creditors over the others, shall be deprived 
of the benefit of the act, and said act shall be declared null 
and void. 

This act speaks of conventional mortgages and judgments 
confessed, and seems to require a conviction of the party who 
applies for the benefit of the act. Whether such previous 

A judgment conviction be required before the nullity of the contract or 
oS judgment confessed, can be pronounced, it is not necessary 
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Santa Marina lent the money, he had taken a mortgage to Eastern Dist. 
secure its reimbursement, we do not doubt it would have been _@4y, 1897. 
valid, even under the act of 1817, although within the three —rovssamr 
months next preceding the failure. In this case it is not ,., cavprrons. 
shown that Santa Marina knew of the insolvency of Tous- 
saint, and although the parties waived a trial by jury, and 
submitted the case to the court on the plea of general denial, 
yet we think it is not shown by evidence that there was any 
unfair collusion between them. The mere admission of his 
signature by the defendant does not vary the case, because 
such an admission would have been implied unless the 
signature had been formally and explicitly denied. 

In our opinion, therefore, the case is not to be governed by 
the act of 1817, but by the principles established by the code. FOR a 
Article 3323 provides, that mortgages given and inscribed isiana Code, de- 
within three months previous to the failure of the debtor, aaatie aa 
shall be declared null, as presumed to be given in fraud of 294, imseribed 


within _ three 
other creditors, unless the person in whose favor the mortgage months previous 
. . to the failure of 
was granted shall prove that he paid a real and effective the debtor, shall 
value at the moment of the contract. This article refers to > ee 
conventional mortgages, and the inscription of judgment so bs ky F. 
as to operate a judicial mortgage in reference to third persons a prt a 
is regulated by subsequent ones. it esa 
These articles provide that an inscription of a judgment = —* 
made after the failure, or on the day preceding it, shall have lates to conven- 
no effect whatever against other creditors, and that the ps hen 9 
inscription of a judgment obtained against the debtor within 
ten days preceding his failure, shall have no effect against 
other creditors, if it should appear from the time at which 
the suit was commenced, and the manner in which it was 
conducted, that the debtor intended to favor the plaintiff, 
either by consenting that judgment should be rendered 
against him without the usual delay, or by not making a 
defence, or by confessing judgment when the cause admitted 
of contest. 3325, 3326. 
If the judgment in the present instance had been rendered 
within ten days preceding the failure, it would have 
presented a case expressly provided for by one of the above 


16 
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Eastrrn Dist. articles, and its nullity would have depended on the circum- 
May, 1837. stances which attended its rendition, and whether the suit 
marsouver Was fairly prosecuted and defended. But the judgment was 

prexvixvxraz, in point of fact rendered more than twenty days before the 

_ So, where a failure. The law favors the vigilant, while at the same 

2. ma OY time it guards against those innumerable contrivances and 

seribed in the manceuvres by which debtors and creditors seek to give or 


meng office, : 

mare Cen ten obtain unjust preferences. In the absence of any proof to 
failure. of the Show collusion between the parties in the present case, with 
debtor, and no a knowledge on the part of the creditors of the failing situa- 
collusion is 


shown: Held, tion of the insolvent, we do not think ourselves authorized 

that it is valid, A‘ 5 mat x 

and entitled to 0 pronounce the nullity of the inscription of the judgment, 

full effect as a ae |e . cs 

aaleeigs dubt. and of the judicial mortgage which resulted from it, and we 
are of opinion the Parish Court erred in dismissing the 


opposition. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed ; and it is further 
adjudged and decreed, that the opposition of Santa Marina 
be sustained, and that he be placed on the tableau as a mort- 
gage creditor from May 29, 1834, for the amount of his judg- 
ment, and that the syndics pay the costs in both courts. 











MARSOUDET US. BIENVENU ET AL. 


APPEAL FROM THE COURT OF THE PRESIDING JUDGE OF THE CITY COURT 
OF NEW-ORLEANS. 


The law provides that appeals from the presiding judge of the City Court 
of New-Orleans, shall be intermediate, i. e. through the Parish or 
District Court. This court cannot examine a case on its merits, in a 


direct appeal, even with the consent of parties. 
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The plaintiff obtained judgment against the defendant, Kasreny Disr. 


Bienvenu for four hundred dollars, in the court of the 
presiding judge of the City Court of New-Orleans. 

The latter prayed and obtained an appeal directly to the 
Supreme Court. 


Marsoudet, in propria persona, moved the court to affirm the 
judgment bélow, with ten per cent. damages, as for delay 
and a frivolous appeal. 


Rousseau,' contra. 


Martin, J., delivered the opinion of the court. 


This is a direct appeal from the presiding judge of the City 
Court of New-Orleans to this court, in a case in which the 
judgment being rendered for more than three hundred dollars, 
and the appellee has not objected to this mode of bringing the 
case before us. 

In the case of Draper vs. Terrill et al. (ante 81,) very 
lately decided in this court, we held that the legal mode of 
bringing such cases before us, was, through an intermediate 
appeal. 

We purposely avoided to inquire whether we could act on 
a direct appeal, when the appellee, by his silence, waived the 
objection, and consented to our taking cognizance of the 
matter. We did so because the case could be well disposed 
of without our entering on the examination of the mode in 
which the appeal was brought. 

We are not enabled todo so now. The case is put before 
us on its merits, and we must say, whether or not, the consent 
of parties authorizes us to act. 

The law has pointed out the mode in which suitors are to 
be relieved from the errors of the presiding judge of the City 
Court of New-Orleans, and has said, that it must be by an 
intermediate appeal. We cannot, therefore, legally act on a 
direct one. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with costs. 


May, 1837. 
MARSOUDET 


v8. 
BIENVENU ETAL, 
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BELL VS. O'ROURKE. 


APPEAL FROM THE COURT OF THE PRESIDING JUDGE OF THE CITY COURT 
OF NEW-ORLEANS. 


A direct appeal does not lie from the presiding judge of the City Court of 
New-Orleans to the Supreme Court, nor can this right of appeal be 
given by a rule of the City Court, “as every power must come from above.” 


The plaintiff instituted suit on two promissory notes 
executed by the defendant in January and April, 1834, for 


_ the aggregate sum of six hundred dollars. 


The defendant pleaded payment ; that when they were 
paid, the plaintiff pretended he had mislaid the notes, but 
would destroy or cancel them. 

On this issue the case was submitted to a jury, who 
returned a verdict for the defendant. 

From judgment, confirming the verdict, the plaintiff 
appealed directly to the Supreme Court. 

The appeal was taken under the following rule, adopted 
by the presiding judge of the City Court : 


‘“‘ Whereas, an act entitled “an act to extend the jurisdic- 
tion of the City Court, and for other purposes,” approved 
March 2d, 1836, contains no provisions as to the manner of 
appealing from the judgment rendered by the presiding 
judge of the City Court of New-Orleans, on all suits where 
the amount or value in dispute exceeds three hundred dollars. 

“‘ Whereas, the second section of the fourth article of the 
constitution of the state provides, “the Supreme Court shall 
have appellate jurisdiction only, which jurisdiction shall 
extend to all civil cases where the matter in dispute shall 
exceed the sum of three hundred dollars.” 

“It is ordered by the court that an appeal lies from all 
judgments rendered by the presiding judge of the City Court 
on all suits where the amount or value in dispute exceeds 
three hundred dollars. 
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“Such appeal must be carried before the Supreme Court Easrerx Dist. 
of the state, in conformity with the provisions contained in “4% 1897. 
the Code of Practice under the head of appeal, and statements BELL 
of facts, wherever the same may be applicable, to appeal to 
the Supreme Court. 

Extract from the minutes.” 


v8. 
O'ROURKE. 


M*‘Millen, for the plaintiff. 


1. The constitution gives the absolute right of appeal to 
this court, in all cases exceeding three hundred dollars. 
Constitution, article 4, section 2. 

2. The act extending the jurisdiction of the City Court of 
New-Orleans, to sums on promissory notes, etc., above three 
hundred dollars, is silent, as to the mode of appeal, which 
might well be regulated by rule of the court granting the 
appeal. 

3. The verdict and judgment should be reversed. There 
is not a shadow of proof of payment. 


Buchannan, for the defendant, moved to dismiss the appeal 
as improperly taken. The law regulating appeals from the 
presiding judge of the City Court, requires them to be taken 
to the Parish Court of New-Orleans. See Session Acts of 
1828, page 134, section 4. 

2. A direct appeal to the Supreme Court is not sanctioned 
by any law, but is in violation of the act of 1828. It cannot 
be made legal by a rule of court. The power to make rules 
authorizes the courts respectively to adopt rules establishing 
the mode of proceeding before them, in all cases not provided 
for, if the same be not contrary to the rules prescribed by law. 
Code of Practice, article 145. 


Martin, J., delivered the opinion of the court. 


a . : . ° ° . A direct ap- 
This is a direct appeal in a case in which the judgment is veal dene tas 


for more than three hundred dollars, and the appellee has ag 
e ° ° e idl Lt 
made no objection to the mode of bringing the appeal. the "bity sourt 


° : : : : of New-Orleans 
This case differs from that of Marsoudet vs. Beinvenu et al. & i. Supreme 


just decided, (ante, 122,) in this particular only. The record Court; nor can 
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contains a rule made by the presiding judge, directing that 
appeals from judgments, in cases in which the matter in 
dispute exceeds three hundred dollars, should be brought to 
this court. 

If we were without legitimate authority to act on such 
appeals, before that rule was made, we cannot exercise any 
power under it. ‘ Every power must come from above.” 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed. 


PRIESTLY ET AL. US. BELL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where it is admitted that the names of the payees of a bill of exchange 
were only used for the purpose of collection, the drawer is dispensed 
with, proving that the bill was put in circulation and paid by him on 


its return, in order to charge the acceptor. 


This is an action instituted by the drawer against the 
acceptor of three bills of exchange, drawn at New-Orleans, 
the 28th March, 1836, on Thomas W. Bell, of Mississippi, 
{and by him accepted,) in favor of Messrs. Martin & Aikin, 
payable at sixty, ninety and one hundred and twenty days 
after date, amounting to the aggregate sum of nine hundred 
and sixty-four dollars and sixty-seven cents. 

The plaintiff alleges that when said bills becaine due they 
were presented to the defendant for payment, who failed to 
pay them, and that they were returned to him, (the petitioner, ) 
who was obliged to take them up. He prays judgment for 
the amount thereof, with ten per cent. damages, and eight 
per cent. interest, according to the laws of Mississippi. 
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The defendant pleaded a general denial. Eastern Dist. 
It was admitted that Martin & Aikin, the payees, had no ay, 1837. 
interest in the bills, being only sent to them for collection. prizsriy ev at. 
The defendant’s signature was established. ae 

The plaintiff had judgment, from which the defendant 
appealed. 


Preston, for the plaintiff. 


Shepard, contra, contended that in a suit of the drawer 
against the acceptor of a bill of exchange, it is necessary for 
plaintiff to prove that the bill has been in circulation, and 
that he has paid it, on its return to him, before he can have 
recourse on the acceptor. 2 Starkie on Evidence, 275, and 
authorities there cited. Chitty on Bills, 508. 


Carleton, J., delivered the opinion of the court. 


This action is brought to recover of the defendant the 
amount of three bills of exchange, of which he is the 
acceptor. 

The plaintiff avers that the bills were protested for non- 
payment, and that he was obliged to take them up and pay 
the same, whereby the defendant became indebted to him in 
the sum claimed in the petition. 

The defendant pleaded the general issue, and judgment 
having been rendered against him, he appealed to this court. 

The bills were all drawn payable to the order of Martin & 
Aikin, but never endorsed by them. In the statement of 
facts agreed upon by the parties, it is admitted that the 
defendant’s signature was established, and that it was proved 
that the payees of the bills in question, never had any interest 
in them, but that goods having been sold by the plaintiff 
to the defendant for the amount of the bills, they were taken 


for the goods and sent by the plaintiff to Martin & Aikin, for Where it is 

F admitted that the 

collection. names of the 

The counsel for defendant insists that the plaintiff cannot Pp’°° pa ton 

sustain his action, as he has not shown that the bills were ng only used 
or 


3 4 , the purpose 
put in circulation, and that he had paid them upon their of eclhection, 
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Eastern Dist. return to him, and cites several authorities in support of his 
May, 1837. _ position. 


THOMASSIN We think the defendant has waived whatever advantage 
naruazs He might have derived from this plea, by his admission in the 


ExecuTOR. statement of facts. The names of the payees having been 
the drawer is ; , 
dispensed with, used merely for the purpose of collection, nothing was 


rovin that j inti 
Se bit was sat required of the plaintiff but to prove that fact, and the 


a —— signature of the drawer, to enable him to recover. We think 
an al Im 
on its return, in the decree of the court below ought to be affirmed. 


order to charge 
the acceptor. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


THOMASSIN US. RAPHAEL’S EXECUTOR. 


APPEAL FROM THE PROBATE COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


A subsequent marriage of the putative father with the mother, when the 
parties are persons of color, does not legitimate the children born before 
marriage, although they are acknowledged before the priest in the 
celebration of the marriage. 

Persons of color can only legitimate their children born before marriage, by 
a declaration before a notary and two witnesses, if it has not been made 


at the registering of their births or baptisms. 


This is an action against the testamentary executor of 
Charlotte G. Raphael, deceased, by her grand-son, who seeks 
to recover one third of her estate as her forced heir. 

The pleadings and facts of this case are fully stated in the 
following opinion of the probate judge : 


“ The plaintiff alleges that he is the sole, lawful and forced 
heir of Charlotte Genevieve Raphael, the widow of Jean 
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Baptiste Thomassin, f. p. c., deceased, as he is her grand- Easreew Dist. 


son and only legitimate descendant. He prays to be recog- 
nized as such by this court, and that Michel Debergue, as 
testamentary executor of his said grand-mother, do render an 
account of his administration. The defendant denies the 
allegations of the plaintiff, and avers that he is the universal 
legatee and testamentary executor of the said Charlotte 
Geneviéve Raphael. 

“It is in proof, that John Baptiste Thomassin, a griffe, was 
lawfully married to Charlotte Dédé, alias Charlotte Montreuil, 
f. w. c. and that their only surviving child is Frangois 
Thomassin, the plaintiff. : 

“Was this John Baptiste Thomassin, the father of this 
petitioner, the sole, legitimate offspring of John Baptiste 
Thomassin and Charlotte Geneviéve Raphael, is the main 
question submitted to the consideration of this court. 

“It isin proof, that John Baptiste Thomassin, jr., at the 
time of marying Charlotte Dédé, alias Montreuil, declared to 
the priest who celebrated the marrige, that his father was 
unknown to him. He was at all events at that time an 
illegitimate child not even acknowledged. Subsequently to 
this marriage, and many years after John Baptiste Thomassin, 
sr., married Charlotte Geneviéve Raphael, and they legiti- 
mated John Baptiste Thomassin, jr., the plaintiff’s father. 
This last marriage, although effected since the promulgation 
of the Louisiana Code, is only signed, as it was then custom- 
ary, by the priest, who celebrated it. When John Baptiste 
Thomassin, jr., came to this life, his mother was free, and 
John Baptiste Thomassin, sr., was a slave. 

“ The court considering that the plaintiff is the legitimate 
child of John Baptiste Thomassin, jr., and Charlotte Dédé, 
alias Charlotte Montreuil; that the said Thomassin was 
legitimated by the subsequent marriage of J. B. Thomassin 
and Charlotte Geneviéve Rapheal, and that marriage is regar- 
ded in no other light than as a civil contract highly favored, 
and depending essentially on the free consent of the parties, 
capable by law of contracting; that our code does not 

17 
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Eastern Dist. declare null a marriage yot evidenced by an act signed by a 
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THOMASSIN 
v8. 
RAPHAEL’S 
EXECUTOR, 


certain number of witnesses and the parties, nor does it make 
such an act exclusive evidence of a marriage. 6 Louisiana 
Reports, 470. That the prohibitions of article 217 of the 
Louisiana Code, do not apply to the legitimation of children 
born from the connexion of a free person and a slave, when 
the incapacity is removed by the manumission of the slave; 
that the declaration of Philip Pierre and Honoré Destrehan, 
f. p. c., are, chiefly on account of their old age, insufficient 
to out-weigh the testimony of the other witnesses in support 
of the legitimacy of John Baptiste Thomassin, jr. 


“Tt is, therefore, ordered, adjudged and decreed, that the 
plaintiff be recognized as the legitimate grand-son of Charlotte 
Geneviéve Raphel, f. w. c., and that Michel Debergue, free 
man of color, as the testamentary executor of the said 
Charlotte Genevieve Raphel, do render an account of his 
administration.” 


Notwithstanding the judgment, the executor refused to 
recognize the plaintiff as a forced heir, and declined placing 
him on the tableau for the one third of the estate. ‘The 
plaintiff made opposition, and had judgment admitting 
his claim. The defendant appealed. 


Magnin and Fouchy, for the plaintiff, urged the affirmance 
of the judgment, and relied first, on the prescription in favor 
of the liberty or freedom of the plaintiff’s father, he having 
been in the enjoyment of it long enough to prescribe. 
Partida 3, tit. 29, law 23. 

2. Adoption is relied on. Partida 4, tit. 16, laws 1, 7, 10. 

3. Proof of filiation. Louisiana Code, articles 213, 214. 

4. Legitimation. Louisiana Code, 217, 218, 219. The 
certificate of the celebration of the marriage of the putative 
father of the plaintiff’s ancestor, contains an acknowledg- 
ment and the legitimation of his ancestor, by his mother 
Charlotte G. Raphel. 
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Grailhe and Murphy, for the defendant, contended that the Easrsny Disr. 


plaintiff’s father could not be legitimated by the marriage, as 
relied on, because he was not thegnatural child, and he is not 
legally acknowledged either before or in the act of marriage. 
Louisiana Code, article 217. 

2. But admitting that the plaintiff’s father was a natural 
child, and the issue of the parties in the marriage of 1826, 
he is not legitimated by the marriage, because at the time of 
his birth, his putative or pretended father was a slave, 
incapable of contracting marriage with a free woman. 

3. The legitimation set up under the marriage, is null, and 
of no effect. In such cases legitimation could only be 
effected by a declaration of the parties in the celebration of 
the marriage, made in the presence of three witnesses, and 
signed by the parties and witnesses. Louisiana Code, 
article 107. 


Carleton, J., delivered the opinion of the court. 


The plaintiff alleges that he is the grand-child and forced 
heir of Charlotte Raphaei, and as such, entitled to one third 
of her estate ; that she made a will by which she instituted 
Michael Debergue, her universal legatee and testamentary 
executor, and concludes with a prayer, that he may render an 
account of his administration, and pay over one third of the 
estate to the petitioner. 

Defendant answered by general denial, and judgment 
having been given for the plaintiff, defendant appealed. 

The facts of the case are briefly these : 

The testatrix, Charlotte Raphael, had a natural son called 
Jean Baptiste Thomassin, jr., who intermarred in 1806, with 
Charlotte Montreuil. From this marriage were born two 
children, of whom Francois, the plaintiff, is the survivor and 
only heir. The filiation of Francois with the testatrix is not 
contested. At the period of the birth of Thomassin, jr., his 
putative father, Thomassin, sr., was a slave, and being after- 
wards emancipated, was married to Charlotte Raphael, in the 
year 1826, by the curate of St. Louis church, in the city of 
New-Orleans. The last clause of the registry of marriage is 
in the following words: 


May, 1837. 
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Eastern Dist. ‘% Fueron testigos, Louis Simon y Honoré Destrehan, que 
b] 
May, 1837. dando por este acto legitimado el lujo que los expressados 
THomassin COUtrayantes tuvierou, llamade Juan Bautista Thomassin, el 
vs, mismo que ha assistido a la celebracion de esta matrimonio, 
RAPHAEL’S R 
rxEcUTOR. y para que couste, lo firme.” 


(Signed,) “FR. ANTONIO DE SEDELLA.” 


Plaintiff’s counsel contends, that Thomassin, jr., was 

A subsequent Ae : R fs ° 
marriage of the legitimated by this marriage, and that the declaration signed 
utative father : ; ‘ _ 
Caeenine. by the curate of the church, is a legal and sufficient acknow 


when the parties ledament of the child, and cites the 217th article of the 
are persons of es 

color, does not Louisiana Code. 

ligitimate the . sos 

ckideen born 0 this opinion, we cannot agree with the counsel. That 


ne ga ig article of the code, in force at the date of the marriage in 
aithou 1e é . ° 
are acknowledg- question, but since repealed, declares, that “ children born out 
ed before the ccs " ' ; 
priest in the of marriage, except those who are born from an incestuous or 
a : of adulterous connexion, may be legitimated by the subsequent 
ne Marriage. ‘ . 
marriage of their father and mother, whenever the latter 
have legally acknowledged them for their children, either 
before their marriage, or by their contract of marriage itself.” 
Persons of And where the parties are persons of color, as in the case 
! 1 P : 
© on r . . 
lecitimate their NOW under consideration, the law expressly declares that the 
children born only mode in which the acknowledgment can be made, shall 
before mar- ‘ 5 Pere 
riage, by —_ be “by declaration executed before a notary public, in 
claration before 5 ri 
a notary and two presence of two witnesses, whenever it shall not have been 
witnesses, if it : : ee : : 5 Wd» 
has not’ been Made in the registering of the birth or baptism of such child. 


made at the Louisiana Code, article 221. 

registering iv) eae ° 

their births or The plaintiff cannot, therefore, prevail, unless he shows 

ee such acknowledgment as is contemplated by this provision 
of the code ; none such is exhibited or alleged to exist, and 
whatever may be the disposition of the members of this court 
to favor the claims of consanguinity, which, by a law of our 
natures, are respected in every country of the world, we are 
bound and must obey the will of the legislature. 

The opinion here expressed, renders it unnecessary to 

notice any other point raised in the cause. We think the 
Court of Probates erred, and that the decree should have been 
for the defendant. 
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It is, therefore, ordered, adjudged and decreed, that the Easrers Disr. 
judgment of the Court of Probates be reversed, and that May, 1837. 


judgment be entered for the defendant, with costs in both —rosecuor 


vs. 
courts. FOLSE ET AL, 














ROBECHOT US. FOLSE ET AL. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Parole evidence is inadmissible to show that the intention of the holder ofa 
note in taking a special endorsement on it, was to novate it. The 
intention of the party must be sought in the words or language of the 
endorsement. 

The plea of discussion should be overruled, when there is no actual tender 
of any specific sum to meet the expenses of the discussion. 

An endorsement on a note after it is executed, and the husband of the wife, 
who both signed it, dies ; that it shall be paid out of the proceeds of his 


succession, is neither a novation of the debt, or an extension of time 


which will discharge the surety. 


This is an action against the defendant, J. P. Knoblock, as 
surety in a promissory note, executed by Honorie Brou, and 
his wife, Eleanoré Folse. The note is for three hundred and 
thirty-eight dollars and eighty cents, dated, May 27, 1833, 
and payable to the plaintiff, in all the month of March, 1834. 

After the execution of the note, Brou, the husband, died. 
On the 15th August, 1834, it remaining unpaid, the widow 
endorsed on the note, that she would pay it out of the first 
funds of the succession of her deceased husband, with ten 
per cent. interest per annum, in March next, etc. 

The defendant, Knoblock, pleaded a general denial, but 
admitted his signature. He denied that he was in any way 
liable as surety: First, Because the debt sued on is novated 
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Eastern Dist. by the plaintiff’s accepting another and different obligation 


—————— 
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from Eleanoré Folse, in her endorsement on said note; 
Second, By said endorsement an extension of time is given 
for the payment of the note, which discharges the surety ; 
Third, The principal obligor, H. Brou, deceased, left con- 
siderable and sufficient property to pay this note, therefore he 
pleads the benefit of discussion, and is ready, and hereby 
tenders a sum sufficient to carry it on; Finally, His co-de- 
fendant, widow Folse, is surety with him, and bound for her 
part. He therefore prays for the benefit of division. 

Upon these issues and pleadings the parties went to trial. 

The defendant, Knoblock, offered parole evidence to prove 
the intention of the plaintiff to novate the debt, by taking the 
new obligation contained in the endorsement for the amount 
of the note. This evidence was objected to, and rejected by 
the court, and a bill of exceptions taken by the defendant’s 
counsel. 

Judgment was rendered for the amount of the note, and 
overruling all the defendant’s pleas, from which he appealed, 


Taylor, for the plaintiff and appellee. 

1. The obligation sued on begins, “I promise to pay, etc.” 
and is signed by both the husband and wife and the defend- 
ant. They were bound in in solido. 2 Louisiana Reports, 62. 

2. The wife could not bind herself for her husband, nor 
with him, and the obligation, as to her, could not be enforced. 
Louisiana Code, 2412. 

3. After the death of her husband she promised to pay the 
note at a certain time, out of the husband’s succession. This 
amounted to a ratification of the obligation on her part, or 
was a new contract to pay, and she became bound in law to 
discharge the note. But this new contract was not a novation 
of the debt, because the old contract was retained. It was 
not an extension of time, because the plaintiff contracted no 
obligation to wait, but was at liberty to sue on the first 
obligation whenever he chose. | 

4. The defendant is bound for the whole debt, as surety, 
in an obligation in solido. Louisiana Code, 3005, 2079, 3014. 
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J. C. Beatty, for the defendant and appellant, contended 
that the obligation sued on is in solido, and that the personal 
exception of the wife, (if any she had,) might have availed 
her, but could not change the effect of the obligation between 
the parties until she availed herself of the exception. 
2 Louisiana Reports, 60. Louisiana Code, 3005. 7 Toullier, 677. 

2. The acceptance of the endorsement on the original note 
is an extension of time to the wife, in the payment of it, 
which discharges the surety. Louisiana Code, 2047, 2048. 
3 Martin, N. S., 576. 

3. The discharge of one debtor in solido releases the balance, 
and a fortiori the extension of time to one of them, releases 
the surety. 4 Martin, M. S., 192. 8 Ibid., 277. 7 Ibid., 
588. 3 Louisiana Reports, 351. Louisiana Code, 2032. 


Martin, J., delivered the opinion of the court. 


This is an action on a promissory note, executed by the 
defendant, Folse, and her husband, on the back of which is an 
endorsement binding her, after the death of her husband, to 
pay the note out of the proceeds of the sale of his succession ; 
and the defendant, Knoblock, is sued as surety for the pay- 
ment of said note. 

The defendant, Knoblock, pleaded the general issue, 
discussion, novation ; that the defendant is discharged, by 
time being given to the principal. There was judgment 
against the defendant, Knoblock, and his plea of discussion 
was overruled, and he appealed. 

Our attention is first drawn to a bill of exceptions, taken 
by the appellant to the opinion of the court, refusing him 
leave to introduce testimony to prove the intention of the 
plaintiff to novate the note. 

This novation was contended to result from the endorse- 
ment of the appellant’s co-defendant on the back of the note. 
The intention of the plaintiff was to be sought in the words 
in which the endorsement is couched, and the court correctly 
refused parole evidence to explain it. Evidence of this 
co-defendant being tutrix of her children by her deceased 
husband, could not be of any use in establishing the intention 
of the plaintiff. 
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The answer admits expressly the execution of the note by 
the husband and wife, and the suretyship of the appellant. 

The plea of discussion was, in our opinion, correctly over- 
ruled, as there was no actual tender of any specific sum to 
meet the expenses of the discussion. 

By the endorsement made after the death of the husband 
of the appellant’s co-defendant, she acknowledged the legiti- 
macy of the plaintiff’s claim, and promised to pay it with 
interest, out of any funds which she might receive on the — 
sale of the property of his succession, in March following, or 
receive it in payment of any debts due the succession. 

It is clear that this endorsement created no novation, for 
neither of the original parties was thereby discharged. 

The district judge was of opinion that this endorsement is 
not evidence of any extension of time of payment. The 
widow did not bind herself personally and absolutely to pay 
the debt, she only undertook to discharge it out of the funds 
of the estate. She could not, under the Civil Code, article 
2412, bind herself conjointly with her husband, for any debt 
of his. As tutrix of her children, and managing the estate 
of their deceased father, she could not have been compelled 
to pay any of its debts, except in a due course of administra- 
tion ; that is, by the sale of the estate, and the collection of 
debts, and not until payment was authorized or ordered by 
the court. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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HENDRICKS’ CURATOR VS. MON. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 


The evidence must be clear and conclusive to sustain an action of nullity, 
to annul a judgment, on the ground that it was obtained through fraud, 
and the ill practices of the defendant. 

The testimony or proof of admissions or declarations of a party made to a 
third person, by which it is attempted to charge or render him liable, is 


the weakest of all evidence. 


This is an action of nullity to annul a judgment of the 
Probate Court, homologating the tableau of a distribution of 
the succession of Win. Hendricks, deceased, f. m. c., on which 
Ramon Mon was placed as a creditor, for five hundred dollars, 
which it is alleged he procured through fraud and other ill 
practices. The curator prays that said judgment be annulled, 
so far as Mon’s claim is concerned; that his execution be 
enjoined, and that he pay costs. 

The defendant averred that the injunction issued illegally, 
and that there was no cause of action shown. He prayed 
that the injunction be dissolved, with damages. 

The evidence produced in this cause showed that the 
deceased had rented the house in which he was living at the 
time of his death, from Ramon Mon, and owed him five 
hundred dollars for rent, which was allowed as a privileged 
claim. It also appeared that a negro woman lived in the 
same house with the deceased, and had made some payments 
of rent, and to whom receipts were given. 

The attorney for the curator declared on oath, in substance, 
that Mon brought this account for rent to him, and after some 
time, supposing it was correct, he directed the curator to put it 
on the tableau. When the tableau was homologated, Mon 
called to know when he could get his money, and in conver- 
sation, observed, “that he had brought the account against the 
estate of Hendricks for money that was due him by Sarah, 

18 
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money from her. Witness told him he had done very wrong, 
as some of the creditors would be injured by his being placed 
as a privileged creditor, as there was not enough to pay all. 
To this he replied, that he thought it the only way he had to 
get the rent due him by Sarah, but would consent that the 
other creditors should be paid first, and he would be satisfied 
with the balance. Previously to this, he said he would be 
content with two hundred and fifty dollars.’ The curator 
refused to pay the account in consequence of this statement. 

It was proved that Hendricks lived in the house and paid 
rent for it, and Sarah, the negro woman, sometimes paid and 
took Mon’s receipt. 

The testimony was various, and somewhat contradictory. 
It appeared that the deceased occupied the premises in 
question, and kept a grocery store in a part of them; that 
the negro woman, Sarah Bryan, also lived in the house, and 
sometimes attended to the shop. Upon the whole, the probate 
judge was of opinion that the plaintiff failed to support his 
action, and gave judgment for the defendant. The plaintiff 
appealed. 


Pichot, for the plaintiff. 

1. The claim of Ramon Mon was allowed, on his represen- 
tation that it was due by Hendricks’ estate for rent; when 
he afterwards acknowledged it was not owing by Hendricks, 
but by Sarah, the colored woman, and that he demanded it 
of the estate, because Sarah had no property or means to pay 
it. These facts are supported by the testimony, and are 
good grounds for the nullity of the judgment, homologating 
his account. 

2. This judgment was obtained through fraud, and the 
ill practices or false representations of the creditor, which is 
sufficient cause to sustain an action of nullity. Code of 
Practice, 607. 


L. Janin, for the defendant, contended that the evidence 
clearly showed that Hendricks rented the house and shop 
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from Mon, and that Sarah only lived there, and sometimes 
attended to the shop and paid rent when Hendricks was not 
present. There is not the least evidence of fraud; the 
witness who testifies to the conversation he had with Mon, 
after the allowance of his claim, must have been mistaken, 
as the latter never admitted such a statement, or that he had 
rented the house to Sarah. 


Bullard, J., delivered the opinion of the court. 


The present action was instituted to annul a judgment 
homologating a tableau of distribution filed by the plaintiff, 


as curator of a vacant estate, on the ground, that the. 


defendant had, by fraud and ill practices, caused himself to be 
placed thereon as a privileged creditor, for rent of a house, 
which, in fact, was not due to him. An injunction was 
granted to stay an execution which had issued on the refusal 
of the plaintiff to pay the sum thus allowed. After a trial 
upon the merits in the court below, judgment was rendered 
for the defendant; the injunction was dissolved with damages 
and costs, and the plaintiff appealed. 

In an action of this kind it is incumbent on the plaintiff to 
make out by clear evidence, the fraud and ill practices 
alleged by him in nullity of the judgment rendered between 
the parties. This, we think, he has failed to do in this case. 
Indeed, the weight of evidence is in support of the claim of 
the defendant, against the estate of Hendricks, the intestate, 
as allowed without opposition on the tableau. The only 
evidence which is urged as showing misrepresentation and 
false statements on the part of the defendant, is that of a 
conversation between him and the attorney of the curator, 
after the homologation of the tableau, in which Mon admitted 
that the rent was in fact due by a negro woman, with whom 
Hendricks lived, and not by him; but that he had claimed it 
of the estate because he was afraid the woman was unable to 
pay. This court has had repeated occasions to say that such 
admissions are the weakest kind of evidence, and are 
entitled to little or no attention. In this case, notwithstand- 
ing such an avowal, we should not hesitate to say, if the 
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RIGHTOR, 


deceased for the rent, that it was justly due by Hendricks, 
according to the evidence adduced on the trial of this case. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates, be affirmed, with costs. 


CIRE ET AL. US. RIGHTOR. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where the affidavit of certain of the jurors in the case, was offered in 
support of a motion for a new trial, stating they were mistaken, and 
thought the verdict was for the plaintiff, instead of the defendant: Held, 
that the practice of permitting such affidavits ought not to be tolerated. 

The sale of a front lot does not carry with it the alluvion in its front, 
provided, that at the time of sale, the batture was formed of sufficient 
height and magnitude to be susceptible of private ownership ; and this is 


a fact proper for the finding of a jury. 


This is a petitory action. The plaintiffs allege that they 
are the owners of a lot of ground in the town of Donaldson- 
ville, fronting on the Mississippi river, which was sold by 
William Conway, now deceased, in 1812; that since said 
sale a considerable and valuable batture has arisen in front 
of said lot, which is the rightful property of the petitioners, 
which they are entitled to by right of accretion ; there being 
no batture at the time of the sale by Conway. They further 
show, that one Abraham F. Rightor has intermarried with 
one of the heirs of Conway, who claims the batture in 
question on behalf of said heirs. The petitioners pray to be 
declared the true owners by right of accretion. 
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The defendant and other heirs of Conway pleaded a Easrenw Disr. 
general denial, and justified their right to the possession and ae 
ownership of the premises in contest. CIRE ET AL. 

Upon these pleadings and issues the cause was submitted a cnvon, 
to a jury, upon the testimony adduced by the parties. 

The jury returned a verdict for the defendant. 

The plaintiffs filed an affidavit of two of the jurors, stating 
that they were mistaken in their verdict, that when they 
rendered it, they were under the impression it granted the 
land to the plaintiffs, etc. 

They then moved for a new trial, on the following grounds, 
viz: 

First, The jury did not understand the verdict they 
rendered in the case. The record shows the jurors were 
polled at the instance of the defendant, and answered 
separately “verdict for Rightor.” 

Second, The verdict is contrary to the evidence. 

The motion for a new trial was overruled, and from 
judgment rendered therein, the plaintiffs appealed. 


The case was submitted exparte, by Thos. Slidell, for the 
appellee. 


Bullard, J., delivered the opinion of the court. 


This is a petitory action, in which the plaintiffs assert title 
to a piece of alluvion or batture near the town of Donaldson- 
ville, which they allege has formed in front of a lot, purchased 
by those from whom they acquired title, from Conway, in 1812. 


They allege that at the time the lot was sold by Conway, no Paine aes af- 
° e . e avit o 
batture existed susceptible of ownership, in front of the lot. of the tae in 


7 ae , aa 7 - __. the case was of= 
The heirs of Conway who are made parties, after excepting freq in pam 


to the jurisdiction of the District Court, answered by a general of @ motion for 
; ; a new trial, stat- 
denial. There was a verdict and judgment for the defend- ing they ‘were 


ant, and the plaintiffs, after an unsuccessful effort to obtain a pees bese 


i F E dict was for the 
new trial, appealed ae Gee 


, 2 P 
The court very properly disregarded an affidavit produced of the defendant: 


: . : ‘ ld, 
in support of the motion for a new trial, by two of the jurors, es 


who swore that they were fully convinced that the heirs of ts Such affida- 
vits ought not to 


Conway had no right to the lot in dispute, and they thought be tolerated. 
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Eastern Dist. the verdict they rendered was in favor of the plaintiffs. The 
May, 1837. practice of permitting such affidavits on the part of jurors 
smitu ET at. Ought not to be tolerated. 


iss. wan. axp © the merits, this case is strongly analogous to that of 


rine Ins. co. Cochran et al. vs. Fort et al., and turns upon a question of 


Pin _ “* fact, to wit: whether in 1812, a batture had been formed of 


not carry with it sufficient height and magnitude to be susceptible of private 
the alluvion in . 7 
its front, provi- Ownership. 7 Martin, N. S., 622. 


-_ Ye 08 The jury to whom this question was submitted, decided in 


nettare oe sum. savor of the defendant, and negatived the allegation in the 
cient height and petition, that at the time of the sale from Conway, no batture 


i to b P ° ° * ° ° 
saemale ° of existed in front of the lot in question. The evidence on this 


private owner- point is before us, and after a careful examination of it, we 
ship, and this is 


a fact proper for are unable to pronounce that the verdict was erroneous. 
the finding of a 


Jury. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 











SMITH ET AL. US. MISSISSIPPI MARINE AND FIRE INSU- 
RANCE COMPANY. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 

Where the policy effects insurance generally, and no mention is made of 
any part of the cargo being on deck, either in the application for insu- 
rance or in the policy, the insurers will not be liable for the loss of the 
deck load. 

So, the insurers are not liable for neglect to specify the cargo on deck in the 
policy, when no mention is made of it in the application or by the party 
applying, although a bill of lading mentioning it, was handed to the 


secretary before issuing the policy, but which he never read or opened. 


This is an action to recover from the defendants, the value 
of certain goods shipped on deck and lost, and which belonged 
to a lot of goods insured generally, to the value of fifteen hun- 
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dred dollars, on board the schooner Elizabeth and Rebecca, Easterw Dist. 
from New-Orleans to City Point, in Virginia. The plaintiffs _ 4% 1857-_ 
allege, that when they were about effecting insurance, a bill smrra xr at. 
of lading was placed before the defendants, which specified ys, xan. axp 
that part of the cargo was on deck, and that through error it 7** *%* © 
was omitted to be stated in the policy, but for which the 
defendants are liable as insurers. 
The defendants admitted the execution of the policy, but 
denied any liability for the deck load; that it was through 
the neglect of the plaintiffs that the deck load was not 
covered by the policy. 
Upon these issues the parties went to trial. 
The secretary of the company, who filled up the policy, 
declared on oath, that Smith, one of the plaintiffs, came to 
the office to effect insurance, and handed him a bill of lading 
which he did not open or read. That he wrote the applica- 
tion which Smith signed after reading it, and the policy was 
made out accordingly. If Smith had stated at the time, that 
property was to be insured on deck, the premium would have 
been doubled, and the construction of the vessel taken into 
consideration, whether she was high or low deck. When no 
mention is made, the goods are taken to be under deck. 
When the goods are on deck it is specially mentioned, and 
the price of insurance is double. , 
The policy of insurance in this case was general, no 
mention being made of any deck load or freight. 
The bill of Jading which the plaintiff, Smith, carried to 
the insurance office, on which to effect insurance, specified 
ninety barrels of Molasses, four hogsheads and one tierce of 
sugar, as being on deck, and which was lost on the voyage, 
from tempestuous weather. 
The parish judge who tried the cause was of opinion the 
policy did not cover the lost proporty, and that the defendants 
were not liable for any loss or neglect. From judgment 
rendered in their favor, the plaintiffs appealed. 


Strawbridge, for the plaintiffs. 


_ Lockett, contra. 
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May, 1857. ‘The plaintiffs are appellants from a judgment which 
maror Et at. rejects their claim against the Insurance Company, for goods 
nirter er at. Shipped on the deck of the vessel. 

Where the They sought to take out their case from the general rule, 


oes dosent tad on an allegation that the defendants knew at the time the 


ly, and no men- insurance was effected, that the goods offered for insurance 
any part. of the had been shipped on the deck of the vessel. This, however, 
=. either in the parish judge thought the plaintiffs failed to prove. 

he application Tt appeared that this circumstance was stated in a bill of 
or insurance or 


in thepolicy,the lading which was left in the company’s office. The policy 
insurers will not . 
be liable for the does not state an insurance of goods on deck. It was made 


= the deck according to the written application of the plaintiffs, in which 
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policy, when no that the plaintiffs themselves, at the time the insurance was 
mention is made : 
of it in the ap- effected, knew that the goods were not in the hold of the 


lication, or by is 

the party apply- Vessel, or that any part of the cargo was on deck. From the 

~ | oT idling whole of the testimony and circumstances of the case, it does 
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mentioning it, not appear to us that the parish judge erred. 
was handed to 
the secretary be- 


fore issuing the Jt, is, therefore, ordered, adjudged and decreed, that the 
olicy,but which 


e never read or judgment of the Parish Court be affirmed, with costs. 
opened, 


MAYOR ET AL. US. RIPLEY ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The prescription of chirographery claims and debts, was ten years, accord- 
ing to the laws of Louisiana, resulting from the Spanish law, before the 


adoption of the Louisiana Code; and since then it is five years, when 


these claims are evidenced by a promissory note, ete, 
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So, in computing prescription on a note, executed before the adoption of the Exsrrrw Dist. 


code, the proportionate time elapsed under the former law, is reckoned 
at fen years, and under the latter at five years. 

The Louisiana Code was promulgated the 20th May, 1825, and a note due 
the 26th March, 1821, was sued on the 10th May, 1828: Held, that it 
was prescribed; four years and fifty-five days having elapsed under the 
ten years law, before the code, wanting two thousand one hundred and 
thirty-five days to be complete, and one thousand and eighty-five days 
elapsed from the adoption of the code, before suit, the time of prescrip- 
tion being reduced one half, which exceeds by eighteen days, half the 


number required under the old law. 
This is an action instituted the 12th June, 1833, on the 
following promissory note : 
“ New-Or.eans, 23d Marcu, 1820. 


“One year after date, we promise to pay to the order of 
A. R. Ellery, the sum of eight thousand five hundred dollars, 


value received. (Signed, ) 
“A. L. Duncan, E. W. Ripley, 
Jas. W. Bredlove, Eben Fiske, 
Alfred Hennen, J. W. Smith, 
R. Davidson, J. Brown, 
John Nicholson, Jos. H. Hawkins, 


Wm. Wyer.” 
Endorsed on the back in blank, 
“A. R. Evrery.” 


The defendants admitted the execution of the note; and 
among other pleas, pleaded prescription, and especially the 
prescription of five years from the time it became due, until 
the institution of this suit. 

Suit was first brought on this note against the present 
defendants, and the petition filed the 10th May, 1828. Two 
trials were had, and the suit finally dismissed by the Supreme 
Court, at the February term, 1833. See 5 Louisiana Reports, 
120; also, 2 Louisiana Reports, 344. 

The first suit interrupted prescription. 

On the trial of this, the district judge charged the jury 
that if they believed the note sued on was embraced in the 
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Easrers Disr. suit of 1828, even along with other claims included in said 


May, 1837. 


MAYOR ET AL, 
v8. 
RIPLEY ET AL, 


suit, it was an interruption of prescription. 

That for a note as the present one, in March, 1821, it 
came under the old Civil Code, and the prescription was 
thirty years. The Louisiana Code shortened this prescription 
to five years, but did not take effect until May or June, 1825, 
and the prescription of five years did not commence running 
until that time. The full period of the new prescription 
must run out after the change of the law. 

The court further charged, that as the plaintiffs discon- 
tinued the first suit, in relation to three of the defendants, 
and some of the others were not included, as to all these, the 
prescription of five years had run out before the institution of 
the present suit. 

This charge was excepted to, and its erroneous tendency 
made the grounds of a new trial. 

The jury returned a verdict against five of the defendants, 
for their virile share of the amount of the note, and discharged 
the rest. After an unsuccessful attempt to obtain a new trial 
from judgment rendered in the case, the defendants appealed. 


Canon, for the plaintiffs. 


Johnson, for the defendants. 


1. The plaintiffs sue on a promissory note of hand, for 
eight thousand five hundred dollars, dated 23d March, 1820, 
payable one year after date, given as security for a loan made 
by thei to the First Presbyterian Church of the city of New- 
Orleans. This note was drawn by eleven individuals, who 
contracted a joint obligation only, according to the judgment 
of the court. 5 Louisiana Reports, 120. 

2. The defendants, as securities for the said church, can 
plead any exception which it might have pleaded. Louisiana 
Code, article 3029 : such as prescription. Merlin, Question du 
Droit, Mot Garantie, section 7. 

3. This debt is prescribed by three years. Louisiana Code, 
article 3503. Consequently, the defendants, if compelled to 
pay it to plaintiffs, could not successfully institute suit against 
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the principal debtor for their reimbursement, because the Easreax Disr 


plaintiffs could not subrogate them to any rights. Pothier on 
Obligations, part 2, section 8, article 1, 

4, For want of this subrogation arising from the act of the 
plaintiffs, a peremptory exception may be taken by the 
defendants. Pothier on Obligations, part 11, chapter 6, article 1. 
Part 3, chapter 1, article 6, section 2. 

5. The plaintiffs were bound to give notice to the defend- 
ants of the amount of money advanced to the said church as 
soon as made, and by neglecting to do so, have lost all 
recourse against. them, as guarrantors. 7 Peters, 113. 

6. The note now sued on is prescribed against by the lapse 
of five years; (Louisiana Code, article 3505,) which must 
begin to run from the 20th day of May, 1825, when the 
Louisiana Code was promulgated in the parish of Orleans. 
6 Martin, N. S., 692. 

7. The time required for prescription against this note 
prior to the promulgation of the Louisiana Code, was ten 
years. 6 Louisiana Reports, 659. 

8. The time which expired before the promulgation of the 
Louisiana Code, on the 20th May, 1825, is to be calculated 
and added to the time since, up to the institution of the 
present suit, according to the principles laid down in the case 
of Goddard’s Heirs vs. Urquhart. 6 Louisiana Reports, 659. 

9. The suit of the Mayor, Aldermen and Inhabitants, filed 
on the 10th day of May, 1828; served on the 12th May, 
1528, did not interrupt the prescription which had already 
been acquired in full, so that the defendants should be 
discharged. 


Hennen and Conrad, on the same side. 


Martin, J., delivered the opinion of the court. 


The defendants are appellants from a judgment given on 
a verdict in which the jury disregarded the defendants’ plea 
of prescription, under the charge of the court, who instructed 
them, that by the Spanish law, which regulated the pre- 
scription on promissory notes, thirty years were necessary to 


May, 1837. 


MAYOR ET AL, 
v8. 
RIPLEY ET AL, 








148 CASES IN THE SUPREME COURT 


Eastern Dist. operate a prescription, and that under the Louisiana Code 
May, 1857. since its adoption, in 1825, the prescription being reduced to 
mayor Eat, five years, it was necessary that this period should be reckon- 
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A the laws of May, 1828. It is settled by the decision of this court, that 
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Hs reckoned at and fifteen days. To complete the prescription under the 
en years, an Diet ° 
under the latter, then existing law, there were lacking two thousand one 


“fic Louisiana HUNdred and thirty-five days. After the promulgation of the 
Code was pro- code, the prescription was reduced from ten to five years, 
muigate P A ° 

guth May, 1825; that is to say, one half; the half of the days thus lacking is 


1 
ue theo one thousand and sixty-seven days and one half. From the 
1821, was sued p> . 9 6 ae a 

on the 10th May, promulgation of the code, May 20, 1825, to the institution of 
1828: Held, that the suit, May 10, 1828, there were two years and three hun- 


agen ib 
a tee sare dred and fifty-five days, or one thousand and eighty-five days, 


. —— which exceeds the number of days lacking, by eighteen, 
elapsed under and this is more than must be allowed for the leap years. 


the ten years ; A ee 
eo before the It is evident from the facts and law of this case, that the 


code, wanting : ey. ae . ae ‘i 
ee Oo claim of the plaintiffs is barred by prescription. Phe error of 
~ee = the jury, it further appears, proceeded from the misdirection 
thirty-five days Sith 2 3 lara : 

obs complete ; Of the court. The principles on which the prescription is 


sone ctr eee based, have been several times decided and acted on by this 
5 ‘/ 

five days elapsed court. In the cases of Goddard’s Heirs vs. Urquhart, 6 Louisi- 

from the adop- 


tion of the code, ana Reports, 659; Fisk vs. Browder, 6 Martin, N. S., 692 ; 
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Xanpi vs. Orso, just decided, (ante, 57,) we laid down the Easrenw Disr. 


grounds and principles on which our decisions in such cases 
were founded. Our learned brother, in overlooking these 
decisions, has not favored us with the grounds and reasons 
which influenced him in the belief that they ought to be 
disregarded. We know of no good reason why we should be 
dissatisfied with them, and it is our duty to enforce them. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that ours be for the defendants, with costs in 
both courts. 











MICHEL’S HEIRS vS. MICHEL’S CURATOR ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ASSUMPTION. 


The want of mention in the inventory of the residence, ages and sex of the 
appraisers and witnesses to it, and that it was made in the presence of 
the attorney for the absent heirs, are not causes of nullity which will 
invalidate it, when it is signed by the attorney of absent heirs, and the 


appraisers and witnesses. 


Where the record shows the appointment of an attorney of absent heirs 
under the signature of the judge of probates, and seal of his court, and 
the certificate states he was duly appointed, it will be presumed he was 


regularly appointed, until the contrary be shown. 


Where the curator did not give bond and take the oath required by law, 
until more than thirty days after his appointment, and at the same time 
presented his petition and obtained an order for the sale of the property 


of the estate, the sale will be valid as relates to the purchasers. 


The attorney for absent heirs is not bound to make a formal opposition to 


the application of the curator for a sale of the property of the estate. It 
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is sufficient if the petition is notified to the attorney, and he writes on it 


that he approved the sale, having no objection to it. 


The objection that property of a succession was sold for less than its 
appraised value, will not be received, when this nullity of the sale is not 
alleged in the pleadings. 


The sale of minors’ property, or that of a succession where the heirs are 
absent, must pursue the forms of law prescribed for its alienation, or it 
will be annulled. A sale by the Register of Wills is null, without the 
order of the judge of probates. 


On the 11th November, 1834, Phillippe Marsoudet became 
the purchaser at the probate sale of the succession of Jean 
Michel, deceased, provoked by Jean Materre, curator of said 
estate, in the Court of Probates for the Parish of Assumption, 
of a tract of eighteen and one half arpents of land, fronting 
on the Mississippi by forty in depth, and six slaves, together 
with one hundred and ten shares of Union Bank stock, for 
the sum of seven thousand one hundred and thirty dollars, 
applied to the judge of probates of said parish for a monition to 
assure and confirm said sale. The notice on this application 
issued the 2d January, 1835. 

On the 27th January, Irene Michel, residing with her 
husband in Vera Cruz, filed her petition and opposition to the 
application of a monition, to confirm said sale, on her own 
and in behalf of her sister, Cedonia Michel, alleging that they 
are the sole heirs and children of Jean Michel, deceased, and 
that said probate sale is null and void on various grounds, as 
set out in the following opinion of the court : 

The judge of probates, after hearing the parties and the 
testimony adduced, was of opinion that the probate proceed- 
ings, and sale of the property in question, were regular and 
proper, gave judgment, rejecting the opposition of the plaintiffs 
to the monition and confirmation of the sale, from which they 
appealed. 

While the appeal was pending, R. Preaux, Esq., counsel 
for the appellants, tendered his affidavit to the court, stating 
that the record was incomplete, the clerk having omitted to 
transcribe the record and documents annexed to the plaintiffs’ 
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petition, containing the probate proceedings and sale of the Easterw Dist. 
property in question ; that this record was produced in evidence _“¥44y: 1897: 
on the trial of the cause, and the affiant avers that no entry micus1’s wems 
whatever is found of any decree of court appointing an attorney a 
for the absent heirs, (there being only an oath by G. B, Co#4T°# PF Ab 
Crozier, as attorney for absent heirs, and a certificate by the 
judge of said Crozier’s appointment,) and in which copy, the 
words, “I approve of the within sale, having no objection.” 
Signed, “ Geo. B. Crozier, attorney for absent heirs,” are not 
to be found. 

‘He then prayed and obtained a writ of certiorari to the 
judge of probates to send up the papers. 

To this writ the probate judge made the following reply : 


“J, the undersigned, parish judge, ex officio clerk and 
judge of the Court of Probates, in and for the Parish of 
Assumption, acknowledge to have received copies of the 
motion and affidavit of Robert Preaux, and of the mandate 
issued by the honorable the Supreme Court, dated the 8th 
February, 1837, and in answer thereto, make the following 
statement, to wit: That the document alluded to in said 
certiorari, was not sent up to the Supreme Court, because it 
did not form a part of the record, for it was neither to be 
found on file in my office, nor was it introduced in evidence 
before the court. 

“Mr. Preaux was at the office of the undersigned some 
time in October, 1834, and requested certain copies to be made 
out, of the probate proceedings had in the estate of the late 
Jean Michel, a part of which was written by Mr. Preaux 
himself, and a part by the clerk ; on his leaving the office he 
took the same with him. 

“In January, 1835, Mr. Adolphe Seghers, plaintiffs’ 
principal attorney, filed his petition in opposition to the 
monition of Ph. Marsoudet, and as well as my memory serves 
me, he took the said copy away with him, and could never 
have returned it to my office, for I have not the slightest 
recollection of having ever seen it since; it is very probable 
that he retained it in the intention of taking it to court on the 
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day of trial, but Mr. Seghers left the state shortly after, on 
his lake tour, and did not return in time to be present at the 
said trial. 

“Mr. Preaux, in his affidavit, says: First, That the copy 
was dated the 20th October, 1834; Second, That it was 
introduced on the day of trial, the 17th October, 1836 ; Third, 
That no entry is found of any decree appointing an attorney 
of absent heirs, there being only an oath by Crozier, and a 
certificate of said appointment by the judge; Fourth, That the 
words, “I approve of the within sale, having no objection,” 
and signed, “G. B. Crozier, attorney for absent heirs,” are 
not tobe found. In answer thereto I have tosay, First, That 
the copy was dated on the 20th October, 1834, this 1 am 
willing to grant, believing it to be so; Second, That it was 
introduced on trial; this I most positively deny, it is my settled 
conviction, that it was not introduced on trial the 17th 
October, 1836; Mr. Preaux is most certainly mistaken, and 
the admission of this paper on the part of the defendants’ 
counsel, was premature and wholly gratuitous, and if the said 
document had ever appeared before the court, it would have 
been rendered wholly useless by the presence of the original 
probate proceedings, for the cause was tried by the court, not 
on a copy, but on the original probate proceedings, and which 
were introduced in evidence by the consent of all parties; 
Third, That no entry is found in the copy of any decree, 
appointing an attorney for absent heirs; and Fourth, That 
the words, I approve of the within sale, having no objections, and 
signed by the attorney for the absent heirs, are not to be found 
in the said copy. I can only say, in answer, that all are to be 
found in the right place, to wit: among the original proceed- 
ings. The transcript sent up contains all the proceedings, 
all the documents, and all the evidence that were before the 
court on the day of trial; there is no diminution of record, the 
transcript is complete. 

Finally, the parish judge states: First, That the copy lost 
or mislaid, was not before the court on the day of trial, to 
wit: the 17th October, 1836; Second, That if said copy had 
been produced, it would have been considered by the court 
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as entirely useless, inasmuch as the original probate proceed- Fasrenw Disr. 


ings were all before the court, and introduced as sole evidence 
by consent of parties; Third, That the entry of the appoint- 
ment, by the Court of Probates, of the attorney of absent 
heirs, the words said to be omitted, or not to be found in said 
copy, are all to be found in the transcript sent up to the 
Supreme Court ; Fourth, That the said transcript contains all 
the proceedings, all the documents and all the evidence pro- 
duced before the court, and is complete ; Fifth, That thefcause 
was tried by the Court of Probates, on the original probate 
proceedings.” 


Preaux and J. Seghers, for the plaintiff and appellants. 

1. The curator had no power or right to procure a sale of 
the property of Michel’s succession until thirty days after his 
appointment, i. e., after he took an oath and gave security, 
which qualified him to enter upon the duties of his office. 
In this case he was nominated curator the 30th August, 1834, 
took the oath and gave security the 6th October, following, 
and on the same day ordered a sale of the succession property. 
This was clearly illegal. Louisiana Code, articles 1119, 1150, 
1155, 1156, 1157 and 1158. 8 Martin, NV. S., 581. 

2. The affidavit of counsel shows the manner in which 
the attorney for absent heirs consented to the sale ; it is on 
this account null. But his appointment is illegal ; it should 
have been entered on the minutes of the court like other 
orders. 

4. The probate sale of Michel’s property is null on various 
grounds set forth in the record ; and this court has acted upon 
the principle established by Justinian, “that the sale of 
property belonging to a succession where the heirs are absent, 
must pursue the forms of law directed for its alienation, or 
the sale must be annulled.” Elliott vs. Labarre, 2 Louisiana 
Reports, 328. 


Pichot and Marsoudet, for the appellees, contended that the 
probate proceedings in the sale of Michel’s property were 
valid. It is not indispensable to the validity of the inventory 
that the residence, ages and sex of the appraisers and 
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witnesses be inserted in the body of it, or that the attorney 
of absent heirs be mentioned in it, if he signs it. Louisiana 
Code, 1101, 1102. 

2. Nullities can only be denounced by positive provisions of 
law. Even in prohibitory law there must be a penal clause 
to annul the acts in contravention of law. Toullier, No. 
480, 481, 482, 491 and 492. 

3. There is no law which requires that the appointment of 
an attorney for absent heirs shall be recorded on the minutes 
of the court. The practice is to make the order for the 
appointment on the back of the petition. Louisiana Code, 
1204 and 1214. 

4. The appointment of a curator does not date from the 
day when he gives security and takes the oath of office, but 
from the confirmation of the appointment by the judge. 
Louisiana Code, 1150 and 1155. 

5. The endorsement of the attorney for absent heirs on 
the petition, that he approved of the sale, having no objection, 
and his signature at the foot of the proces verbal of sale, are 
evidence sufficient that the sale was ordered contradictorily 
with him, as required by law. 


Bullard, J., delivered the opinion of the court. 


The heirs at law of Jean Michel, whose succession had 
been administered as vacant by a curator, prosecute the pre- 
sent appeal from a judgment of the Court of Probates, 
homologating the sale and the proceedings which led to it, of 
a tract of land and some slaves, upon a monition procured by 
the purchaser. 

The alleged nullities in the proceedings had in the admin- 
istration of the estate, and sale of the property, are four : 

Ist. That the inventory and appraisement of the property 
under which the sale was made, is not a legal inventory ; 
does not contain the mention that it was done in presence of 
any attorney at law duly appointed to represent the absent 
heirs, nor does it state the place of residence of the witnesses 
and appraisers, nor does it show that the witnesses were 
males of age. 
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2d. That there never was an attorney legally appointed to 
represent the absent heirs. The appointment ought to be 
made by an order of court, duly entered in open court, and 
no such order appears to have been entered. 

3d. That the application of the curator for the sale of the 
property was premature and illegal ; he was appointed on 
the 6th October, and was bound to wait thirty days before he 
could demand the sale of the real estate, and that the decree 
ordering the sale and the petition, are both dated the same, 
6th October. 

4th. That the petition of the curator was never notified to 
the counsel for absent heirs, and that there is no legal 
evidence of the existence of such counsel, and the sale was 
ordered entirely ex parte. 

I. The record shows that an attorney was appointed on the 
27th August, to represent the absent heirs, and that he took 
and subscribed an oath of office. He appears to have been 
present at the inventory, and signed it as attorney of the 
heirs. The want of mention, in the inventory, of the residence, 
ages and sex of the appraisers and witnesses, does not, in our 
opinion, render the inventory null. The code which pre- 
scribes the forms of public inventories, has not declared such 
a nullity, and the courts cannot supply it. 

II. The record exhibits the appointment of an attorney of 
absent heirs, under the signature of the judge of probates, 
and the seal of his court. But it is said not to appear, that 
he was appointed by order of court, in open court, and the 
appointment entered on the minutes. The certificate of the 
judge states that G. B. Crozier had been duly appointed, and 
we are to presume he was appointed regularly, until the 
contrary be shown. The minutes of the court are not in the 
record, but the certificate of the appointment appears among 
the original proceedings, in relation to the estate. 

III. The order appointing the curator was made on the 
30th August, 1834, and he gave bond and took the oath 
required by law on the 6th October, following. It is con- 
tended by the appellants that the sale is null, because the 
curator presented his petition for the sale on the same day, 
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instead of waiting thirty days, as required by article 1155 of 
the code. It is clear, the curator could do nothing before he 
had given bond, and taken the oath required. But he was 
appointed more than thirty days before the order for the sale 
was given, although not qualified to act until the very day 
his petition was presented. The only reason assigned by the 
code for this delay, is, that the curator may inform himself 
concerning the debts of the estate and the necessity of selling. 
It is not pretended that the curator was mistaken as to the 
amount of the debts and the necessity of a sale. We are of 
opinion, that, as relates to the purchaser of the property, this 
does not render the sale null. 

IV. It is lastly contended, that the petition of the curator 
was never notified to the attorney of absent heirs, and that 
the sale was ordered entirely ex parte. It appears that the 
attorney wrote upon the petition that he approved the sale, 
having no objection. But it is urged that the law requires a 
regular contestatio litis between the attorney of absent heirs 
and the curator, and a formal decree of the Court of Probates. 
The code requires that the petition should be notified to the 
attorney, and this was done, inasmuch as he took cognizance 
of it, and made no opposition. The attorney certainly is not 
bound to make a formal opposition when the necessity for a 
sale is manifest. It would be doing a vain thing, and 
perhaps prejudicial to the estate. 

The counsel relies on the case of Elliott vs. Labarre. In 
that case no judicial decree was shown, but the property in 
controversy was sold by the register of wills, without legal 
authority In the present case we have a formal decree of 
the Court of Probates, recognizing the necessity of the sale 
for the payment of debts, and preceded by an opportunity on 
the part of the attorney for absent heirs, to show that in fact 


no such necessity existed. The purchaser is not bound, in 


our opinion, to look beyond this, 

It is contended, that in relation to the appointment of the 
attorney of absent heirs, and his assent to the sale, we ought 
to take the affidavit of the attorney as true, to wit: that ina 
copy of the proceedings in the Probate Court annexed to the 
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petition and opposition in this case, no entry is found of any Kasrerx Disr. 
decree of court appointing an attorney, but only a certificate _ “ay, 1837. 
of Crozier’s appointment and his official oath; and that in — worean 
said copy the words, “I approve the within sale, having nO ,ocx sony oF 
objection,” and signed by the attorney of absent heirs, are ?!NTE couPEE. 
not to be found. But it appears by the judge’s return to a 
certiorari, that although those words may have been omitted 
in the copy, they exist on the original papers in his office, as 
copied in the transcript, and that the original papers were 
used as evidence on the trial. 

If we had to choose between the hypothesis that these 
words were omitted in the copy, or that they have since the 
date of the copy been added to the records, interpolated long 
after the death of the attorney himself, we could not hesitate inten 
to adopt the former. Nothing, indeed, gives the least color that property of 

a a succession was 

to the supposition that the iecord has been altered. 


sold for Jess than 


: : : its appraised va- 
It is lastly urged in argument, that the property was sold fon, Saeki 


for less than its appraised value. We are of opinion we received, when 


ant .... this nullity of the 
cannot travel out of the opposition, and no such nullity is sale is not al- 
alleged in the pleading — * 
on aie ie pleadings. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 





MORGAN US. POLICE JURY OF POINTE COUPEE. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SECOND PRESIDING. 
An application for a jury comes too late after the cause is fixed for trial. 


Where the judgment says “the plaintiff has made out his case by the law 


and evidence,” it will be deemed to contain sufficient reasons within the 


provisions of the constitution. 
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The act of the legislature, approved the 24th March, 1828, empowering the 
police juries and inspectors of levees to seize and sell the lands of non- 
residents, for repairs, etc., does not authorize and empower the undertaker 
to exercise this right. 

Where the undertaker, to make a road and repair the levee over the land of 
a non-resident, by an adjudication of the police jury, is prevented from 
having recourse against the land and property of the owner, in satisfac- 
tion of his contracts, on account of their neglect to publish the ordinance 
under which he acted, and give notice to the owner, they will be liable to 
him for the amount of his contract. 

This is an acticn against the Police Jury of the Parish of 
Pointe Coupée, to recover from them the sum of six thousand 
dollars, the price at which certain works and repairs to be 
made on the road and levee over the lands of Sebastian 
Hiriart, were adjudicated to him. He alleges he has per- 
formed his contract, and that the defendants refuse to pay 
him according to the terms of the adjudication. 

He further shows, that he commenced proceedings against 
the land and property of said Hiriart, by the executory mode 
of seizure and sale; but that owing to the neglect of the 
defendants in not publishing the ordinances, and other 
irregularities in the adjudication of the works to him, final 
judgment was rendered in favor of Hiriart, and against the 
petitioner. He prays for judgment against the defendants 
for the amount of his contract. 

The defendants pleaded a general denial, and averred that 
the ordinances under which the adjudication was made were 
of no validity, having never been promulgated. They 
further pleaded the judgment in favor of Hiriart, in the 
Supreme Court, in bar of this action. 

Upon these pleadings and issues the cause was tried. 

The evidence shows that on the Ist December, 1831, the 
inspector of roads and levees for the parish of Pointe Coupée, 
adjudicated to the plaintiff, for the sum of six thousand 
dollars, the contract for making certain works, consisting of 
a road and levee of between eleven and twelve arpents long, 
on the lands of S. Hiriart, who resided out of said parish. 
On the 26th December, the plaintiff finished his contract and 
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obtained the approval of the inspector of roads and levees. Easrzan Dist. 
On the 17th September, 1832, the plaintiff took out an order 4/4, 1857. 
of seizure and sale against the lands of Hiriart, under and by ~ yoncan 
virtue of the 5th section of an act of the Legislature, passed. o. suny oF 
the 8th February 1831. An attorney was appointed to rors course. 
represent the absent defendant. 
The defendant’s attorney took an appeal from the Parish 
to the District Court, and judgment being rendered against 
the original plaintiff, he appealed. In the Supreme Court he 
lost the case, on the ground that the ordinances of the Police 
Jury under which the adjudication of the work to him was 
made, had never been properly promulgated, and that notice 
was omitted to be given to the owner of the land. See the 
case of Hiriart vs. Morgan, 5 Louisiana Reports, 43. 
This suit was then commenced against the Police Jury, to 
make them responsible for the amount of their contract with 
the plaintiff, in pursuance of the adjudication to him, and also 
for their neglect in failing to promulgate their ordinances as 
required by law, and give notice to the owner of the land, etc., 
by reason of which he lost his recourse against said land and 
owner. 
The cause was set for trial ona Thursday, and on the 
Friday before the trial came on, the defendant moved the 
court for a trial by jury, which motion was overruled, the 
cause being fixed for trial. 
The district judge rendered judgment for the plaintiff, as 
follows: ‘ The court is of opinion the plaintiff has made out 
his case by the law and the evidence; itis, therefore, ordered, 
adjudged and decreed, that the plaintiff recover the sum of six 
thousand dollars, etc.” The defendants appealed. 


R. N. and 4. NM. Ogden, for the plaintiff. 


1. From the evidence of this case it is clearly shown that 
the work in question was made under a valid contract with 
the defendants ; that the work was performed faithfully, was 
accepted and proved to be of the utmost utility ; and in reality 
was worth more than is claimed. 
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2. In the case of Croizet vs. The Police Jury of Pointe 
Coupée, this court held, that in a case precisely like this, 
the undertaker had a right to demand payment at once from 
the parish, and was not bound to resort to the owner of the 
land. 1 Louisiana Reports, 109. 

3. The act of the 8th February, 1831, did not affect the 
principle established in that decision. It only gave the 
undertaker a more prompt and efficacious remedy against the 
owner of the land. That remedy was attempted here, but 
without success, owing to the failure of the defendants to 
comply strictly with certain formalities of law. 

4. The defendants, by their neglect and misconduct, 
deprived the undertaker of all recourse against the land, or 
its owner. This was not his fault, and they are bound to 
make good their contract with him. Hiriart vs. Morgan, 
5 Louisiana Reports, 43. Bouligny vs. Deormenon et al., 
2 Martin, N. S., 455. 


L. Janin, for the defendants, contended that the Police 
Jury were not liable, except for the balance remaining due 
after the undertaker has caused the land to be seized and 
sold, and when the owngr is insolvent. See Session Acts of 
1828, section 1. 

2. If the plaintiff has an immediate action or recourse 
against the parish, it is not for the amount of the adju- 
dication, but only on a quantum meruit, and that the work 
in this case was not worth more that one thousand two 
hundred dollars. 

3. This case is to be governed by the law of the 8th 
February, 1831, which applies in terms to the parish of Pointe 
Coupée. The Sth section directs that the proces verbal of 
adjudication shall be recorded, and operate a lien upon the 
land, and “in case of non-payment the undertaker shall be 
entitled to an order of seizure and sale.” 

4, The testimony clearly shows that the value of the work 
done by the plaintiff, does not amount to more than one fifth 
of the claim sued on. 
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5. The judgment of the district is null and void, for want 
of reasons. There is no reason given for the judgment, and 
no law is referred to in support of it. 

6. The judgment should be set aside, because the district 
judge improperly refused the defendants a trial by jury. 
This is an important matter, and the case should at least be 
remanded. 


R. N. and 2. N. Ogden, in reply. 


1. The plaintiff lost his recourse against the land and 
owner, by the fault of defendants, who are liable in conse- 
quence thereof. See his case, 5 Louisiana Reports, 43. 

2. The undertaker can have no recourse against the owner 
and land, but the parish may. There is no privity of con- 
tract between the former, but there is between the latter, 
and as the owner is benefited he is bound to pay the parish. 
Croizat vs. Police Jury, 1 Louisiana Reports, 109. 5 Martin, 
NM. S., 388. 

3. It is contended that if we have immediate recourse to 
the parish, it can only be on a quantum meruit for the actual 
value of the work done, or benefit rendered. In this case 
recourse was first had to the owner and land, and failing 
through their neglect and misconduct, they have become 
liable under the contract. The evidence fully establishes the 
plaintiff’s right to recover, both under the contract, and on a 
quantum meruit. 

4. The reasons for the judgment are amply sufficient. 
There cannot be better reasons than that the “ plaintiff has 
made out his case by the law and evidence.” 

5. The defendants’ application for a jury came too late 
after the case was set for trial. The law is express. Code 
of Practice, article 494, 495. 


Carleton, J., delivered the opinion of the court. 


This action was brought to recover from the defendants 
the sum of six thousand dollars, which the petitioner avers to 
be the price for which the construction of a road and levee on 
the lands of Sebastian Hiriart, was adjudged to him as the 

21 
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lowest bidder, under the police ordinances of the parish of 
Pointe Coupée ; that he had faithfully executed the work, 
and complied with the conditions of his contract. 

The defendants answered by general denial. 

The plaintiff filed a supplemental petition, averring that 


after the completion of the work, he brought suit by seizure 
and sale, against the lands of S. Hiriart, which he finally 


lost before the Supreme Court, by reason of certain irregu- 
larities that occurred in the adjudication ; that, nevertheless, 
the defendants continue bound to pay the price stipulated by 
their contract. 

To this amended petition the defendants reply, that the 
ordinances of the police jury, on which the proceedings were 
based, were of no force or effect, having never been legally 
promulgated previous to the adjudication ; and further, that 
the judgment in plaintiff’s suit against Hiriart, is a bar to 
the present action, and conclude by denying generally, all 
the facts alleged in the supplemental petition. 

The cause was fixed to be tried on the 19th May. On the 
day next preceding, defendants’ counsel applied to the court 
for leave to submit the case to a jury; the court overruled 
the motion, and on the 25th of the same month, tried the 
cause, and rendered judgment in favor of the plaintiff, for the 
sum claimed, with five per cent. interest, from judicial 
demand. From this decree, defendants appealed. 

We agree with the judge of the District Court, that the 
application for a jury came too late, after the cause was fixed 
for trial. Code of Practice, articles 494 and 495. 

Two hills of exceptions were tendered by defendants 


counsel, and allowed at the trial. But as no notice is taken 


of them in the briefs submitted to this court, we are not 
required to pronounce upon them. 

Our attention is first directed by defendants’ counsel to the 
judgment of the District Court, which it is alleged is void for 
not containing the reasons upon which it is founded. 

The language of the courtis, “this cause came on for trial, 
and after evidence and argument of counsel, the court is of 
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opinion that the plaintiff has made out his case by the law 
and evidence ; it is, therefore, ordered, etc.” 

The same objection was taken and overruled in the case 
of Allen vs. Peytavin, recently decided by this court, where 
the reasons for the judgment were less specifically set out, 
than in this. The court there said, it would be difficult to 
imagine a better reason for condemning the defendant, than 
that the law and the evidence are both against him. 
10 Louisiana Reports, 42. 

It is further contended by defendant’s counsel, that by the 
law approved the 24th March, 1828, section 1, page 128, 
entitled an act to give certain powers to the police jury, and for 
other purposes, the parish cannot be made liable to the 
undertaker, except for the balance due after the seizure and 
sale of the lands upon which the works were constructed, or 
that the owner should become insolvent. 

This law empowers the police jury and inspector of levees 
to seize and sell by executory process, the lands of the non- 
resident, to pay for the repairs ; and declares, “ that the parish 
shall not be in any manner responsible for the amount of said 
works, unless the proceeds of the sale of said land should not 
be sufficient to pay the same, or the owner become insolvent.” 

The right to sue is by this law conferred upon the police 
jury or inspector, and not the undertaker. It appertains to 
them, and not to him, to protect the parish from responsibility 
by pursuing the lands, or showing the insolvency of the 
owner. They, therefore, cannot complain that he has not 
done what the law confers upon them alone the right to 
perform. Such is the construction which we think justice 
requires should be given to the statute, and such must have 
been the intention of the legislature. 

It is next insisted that the plaintiff lost his right of action 
against the defendants, by his unsuccessful pursuit of the 
lands of the non-resident, by executory process, and that he 
is barred by the judgment of the Supreme Court, in the case 
of Morgan vs. Hiriart, 5 Louisiana Reports, 45. 

The plaintiff there’sought’payment under section 5, page 8, 
of the law of 1831, which authorizes the seizure and sale of 


1638 


Eastern Dist. 
May, 1837. 


MORGAN 
v8. 
POLICE JURY OF 
POINTE COUPEE. 


The act of the 
legislature, ap- 
proved 24th 
Mareh, 1828, 
empowering the 

olice juries and 
inspectors of le- 
vees to seize and 
sell the lands of 
non-residents for 
repairs, ete.docs 


not authorize 
and empower 
the undertaker 


to exercise thig 


right. 








164 CASES IN THE SUPREME COURT 


Eastenx Dist. the lands of a third person, in virtue of proceedings to which 
May, 1857. he was not a party, and under a mortgage to which he never 
~~ woreax gave his assent. The court, in their opinion, adverted to the 
rourcr cay or C&8¢ Of Bouligny vs. Dormenon, and sustained the position 
rornrr coupes. they then took, and said: “in that case, we held it to be 
necessary, in order to subject proprietors of land, whereon 
levees are required to be made, to the payment of expenses 
incurred under the proceedings of the parish police, that 
strict compliance with all regulations which permit an inter- 
ference, on the part of the parochial authorities, in relation to 
the private property of individuals, should be shown ; and 
there exists stronger reasons, perhaps, for applying the same 
principles to the case now under consideration, when we 
take into view the summary remedy allowed by the act 

of 1831.” 

Where theun- But if the defendants in this cause could entrench them- 
dertaker to make ‘ . : 
aroadand repair Selves behind any error which they had committed, in the 
the levee, over promulgation of the police ordinances, or irregularity in the 


the land of a 


oe adjudication of the work, they would plainly take advantage 
an adjudication e . . 
of the police of their own wrong, and might elude the force of any obliga- 


jury, is prevent- ,: rae. i 
bone having ton they chose to contract, for similar purposes. 


— — By not publishing the police ordinances as was incumbent 
e land and pros . : 

perty of Pine on them, they have by their own neglect, put it out of the 
fation of hig Power of the undertaker to obtain the price of his labor from 


onan Mae oe the sale of the lands ; and if they should have thereby pre- 
r . . . . . 

neglect to pub- vented themselves from pursuing a similar remedy, it is no 

Fish ote ordi- reason why they should not pay the plaintiff agreeably to 


nance under 


which he acted, the terms of their contract. 
and give notice 


to the drawer, The evidence introduced by the plaintiff, we think, fully 
cng ge ser shows the performance of his undertaking. He exhibited 
yon of his the proces verbal of adjudications for the stipulated price ; the 
testimony of several witnesses who proved the value of the 
work by a calculation of the cubical contents of earth, incor- 
porated in the levee, and the certificate of the inspector of 
roads and levees, attesting to the execution of his agreement. 
“Et que les dits travaux ont été faits conformément a ce que lui 
avait été ordonné, et la vete, et de la méme maniere présente par 


Jes regléments du jury de police de cette paroisse.” 
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The defendant introduced only one witness at the trial, Easrzux Disr, 
whose testimony does not materially differ from the proof _-“4y, 1887. 
produced by plaintiff. RODRIGUEZ 

It is lastly contended by defendants’ counsel, that the — yassayz. 
value of the work ought to be estimated by the price of the 
labor of the slaves employed, fixed by one of the witnesses at 
seventy-five cents per day for each. 

But this, we think, would be entirely changing the nature 
of the case, and loosing sight of the contract of adjudication 
which forms the basis of the action, and on which the whole 
controversy turns, 

Qn the whole, after much reflection upon the points raised 
in the cause, we have come to the conclusion that there is no 
error in the decree of the court below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


RODRIGUEZ US. VASSANT. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


The plaintiff elaimed a slave in the possession of the defendant ; had him 
sequestered and detained in jail, pendente lite. The slave died, and the 
evidence was insufficient to show he died of a disease contracted in prison, 
but showed clearly he did not belong to the plaintiff: Held, that the loss 
of the slave was to be borne by the defendant, but he was entitled to 
recover the value of the services or hire, from the date of the sequestration 
until the death of the slave. 


The plaintiff alleged the defendant had in his possession a 
certain slave belonging to him, by the name of Demps, which 
he prays may be decreed and delivered up to him, and that 
in the mean time he be sequestered. 











166 


Eastern Disrv. 
May, 1837. 


RODRIGUEZ 
vs. 
VASSANT. 





CASES IN THE SUPREME COURT 


The defendant pleaded a general denial, and averred the 
slave in question belonged to him, he having purchased him 
from one Joseph Combs, of Jefferson county, Kentucky, for 
the sum of seven hundred and forty dollars, and that his 
name was James, and not Demps, as alleged. He prays 
judgment in reconvention for damages and for the hire, and 
that said slave be restored to him. 

Upon these issues, the case was tried before the parish 
judge. 

It appeared that the slave was sequestered and imprisoned 
the 28th February, 1835, and died in jail, in September, 
following ; that his hire was worth twenty-two dollars and 
fifty cents per month. 

The evidence was various, but failed in the opinion of the 
parish judge, to identify or show that the slave belonged to 
the plaintiff. Judgment was rendered in favor of the 
defendant over against the plaintiff, for the sum of seven 
hundred and forty dollars, with interest, as the value of the 
slave, and one hundred and forty-six dollars and fifty cents 
for his services and the costs. 


The plaintiff appealed. 
Marsoudet and Roselius, for the plaintiff. 


Morphy and Grailhe, contra. 


Carleton, J., delivered the opinion of the court. 

The petitioner’s slave having absconded, was found, as he 
alleges, in the possession of the defendant, who refusing to 
restore him, suit was brought therefor, the slave sequestered 
and detained in jail, pendente lite. 

The defendant avers in his answer, that the slave is his 
property, and that he is not the same bought by the plaintiff; 
reconvened the plaintiff, claiming three hundred dollars 
damages, and twenty-five dollars per month, the value of his 
hire from the date of the sequestration, until restored to his 
possession, and concludes with a prayer for general relief. 
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The case was submitted to the court, who dismissed the Easrerw Disr. 
petition, and decreed that the defendant and plaintiff in recon- “ay, 1857. 
vention recover the sum of eight hundred and eighty-six  nonrieuez 
dollars and fifty-two cents, that is, seven hundred and forty yy sear, 
dollars, the value of the slave who had died in prison, one 
hundred and forty-six dollars and fifty cents for his services 
by the month from the 28th February, the date of the 
sequestration, until the 15th September, when he died, with 
interest on seven hundred and forty dollars, from that period 
until paid, with costs of suit. From this decree the plaintiff 
appealed. 

We think with the parish judge, that the plaintiff was in 
an error as to the identity of the slave sequestered, and that 
the testimony shows him to be the property of the defendant. 

But the defendant’s counsel insists that the slave died of a 
disease contracted in jail while detained there under the order 
of sequestration, and relies for the proof of that fact upon the 
testimony of Doctor Ker, who declares, “ that last summer he 
attended a black boy in prison, by the name of Demps ; that 
he died of a pulmonic complaint following the meazles ; that Pe — 
he suffered under the pulmonic complaint during two months nee pesceesli 
after the meazles ; that the meazles are not a dangerous dis- had him ae 
ease, but become so when in a damp place; witness believes a a 
there was at that time, or shortly before, a negro belonging to _ 3 The 
the estate of Pandelly, affected with the meazles.” the evidence was 

We think this testimony is vague, and does not show with isuficient | te 
sufficient certainty, that the death of the slave was caused by 7 Pe 
any disease arising from his detention in jail. It is not enough son, but showed 
that it is rendered probable. A defendant in reconvention por Re 
must enforce his claim by the same strength of proof that Plaintiff: | Held, 


that the loss of 


would enable him to prevail originally as plaintiff upon the the slave wes to 
. e borne e 
same cause of action. defendant, bat 


, ey oe ° a was entitled to 

It appears to us, therefore, the court erred in allowing the recover the value 
defendant in reconvention, the value of the slave ; but that ne 
° ° « . ire rom e 

he was correct in allowing him one hundred and forty-six date of the se- 


dollars and fifty cents, the value of his services from the date qwesrayon am 


of the sequestration until the period of his death. slave. 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed ; and, proceeding to 
give such judgment as ought to have been rendered by that 
court, it is ordered and decreed, that the defendant and 
plaintiff in reconvention, recover from Rodriguez, the defend- 
ant in reconvention, the sum of one hundred and forty-six 
dollars and fifty cents, with costs in the Parish Court, and 
that the costs of this court be borne by the appellant. 


BRANDER ET AL. 0S. NEW-ORLEANS COTTON PRESS CO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In doubtful cases the lowest sum is the safest rule to establish the amount 
of loss : So, in allowance of aclaim for loss of cotton from several parcels, 
when the evidence is not clear, the lowest price of the different parcels 
will be taken as the standard, instead of the average. 

The owner cannot claim for loss on cotton delivered back in a damaged 
state, when he fails to prove that it was received in good order, or that it 


was damaged while in the possession of the defendants’ agent. 


This was an action in which the plaintiff sought to recover 
the sum of three thousand one hundred and sixty-seven 
dollars, for certain losses and damages sustained on four 
different parcels of cotton deposited in the defendants’ cotton 
press. 

The defendants pleaded a general denial. 

The case is fully stated, and the material facts detailed in 
the following judgment of the District Court : 


“The account sued on contains four items. The first item 
is for thirty-four bales of cotton received by the press, and 
delivered out of a large quantity placed in their hands 
by the plaintiffs. This item is proved, and indeed, was 
admitted by the counsel of the company. I allow, there- 
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fore, thirty-four bales of four hundred pounds each, at seven- Eastxnw Dist. 
teen cents, making the sum of two thousand three hundred “ay, 1887. 
and twelve dollars. nanan Sri. 
“The next item is for loss on cotton delivered backina 7% 
damaged state, viz: five hundred and sixty-seven dollars and corroy exessco, 
thirty-seven cents. As there is no evidence to prove that the 
cotton was delivered in good order, or in any better order than 
that in which it was delivered back, this item is rejected. 
The cotton arrived in bad order from the boats, and plaintiffs 
were bound to show that the cotton was in good order when 
delivered, to entitle them to recover for damage. 
“ The next item is one hundred and twenty-nine dollars for 
loss of weight on twelve bales, marked R. C. H., which it is 
proved were picked and lessened in weight from fifty to sixty 
pounds per bale; if this was a necessary operation it was 
incumbent on defendants to prove it, which they have not 
done. Fifty-five pounds on twelve bales, equal to six hundred 
and sixty pounds, at seventeen cents, amounting to one hun- 
dred and twelve dollars and twenty cents, which is allowed. 
“ The last item of sixteen dollars and seventy-five cents for 
picking, repairing, etc., is not proved. 
It is, therefore, considered that the plaintiffs, Brander & 
M‘Kenna, recover from the Orleans Cotton Press Company, 
the sum of two thousand four hundred and twenty-four 
dollars, with costs of suit.” 


From this judgment the plaintiffs appealed. 
Strawbridge, for the plaintiffs. 
Lockett, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiffs are appellants from a judgment which ow 


reduces their claim against the defendants. It was composed sum is the safest 
? rule to establis 
of four items; the first related to a number of bales of cotton the amount of 


which were unaccounted for. An allowance was made at j2%,,°° it 
the raie of seventeen cents per pound, which was the lowest ¢laim for loss of 
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Eastern Dist. price of the different parcels delivered by the plaintiffs to the 
May, 1837. defendants. The plaintifis and appellants complain that the 
wicuous Er at, COUrt erred in refusing to allow the average of the prices of 
v8. the different parcels. This might be correct according to the 
BYRNE. é vn . att ie a 
rule laid down by the poet, “Jn medio tutissimus ibis.” The 
cotton from se- 


vee parcels, court, however has thought the rule of law the safest, “ In 
when the evi- i — . 
dence is not Gubiis semper, quod minimum est sequimur.” 
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she defendant's tis, therefore, ordered, adjudged and decreed, that the 


— judgment of the District Court be affirmed, with costs. 





NICHOLLS ET AL. US. BYRNE. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS, 


Lessees have no right to complain of the city ordinances which restricts 
them in some of the uses of the leased property, provided such ordinances 
are legal; and if illegal, the lessee can protect himself. It does not 
invalidate his lease by dispossession or otherwise disturb him in the 
enjoyment of the leased premises. 

So, where the plaintiffs’ leased a batture lot, for the purpose, among other 


uses, of breaking up flat-boats on it, which was afterwards prohibited by 
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a gencral ordinance of the city : Held, that the lessees were bound by Fagrern Dust. 


their lease. The good government of the city requires that its police 
regulations extend alike to every lessee and land holder within its 


incorporated limits. 


The restriction of privileges in using leased property, by city ordinances, 


affords no justification in withholding rent. 


The plaintiffs allege that on the Ist November, 1834, they 
leased a lot of ground in the City of New-Orleans, fronting 
on the Mississippi river, for the purpose of breaking up flat- 
boats, and cutting and selling fire-wood and lumber, for the 
sum of one thousand dollars per annum, and gave their notes 
to the defendants. 

That soon after they took possession they were notified by 
the wharfinger to cease using the leased premises for this 
purpose, in pursuance of a city ordinance passed the {7th 
February, 1835, in which it is expressly prohibited to demolish 
flat-boats, rafts, etc., within the limits of the city. That in 
consequence of this order, they were dispossessed of their 
lease ; wherefore they pray the return and cancelment of 
their notes, with one thousand dollars in damages. 

The defendant admitted the lease, but denied generally 
the allegations in the petition. 

On these issues and pleadings the cause was submitted to 
a jury, who returned a verdict for the plaintiffs of five hun- 
dred dollars. From judgment rendered thereon, the defendant 
appealed. 


Roselius, for the plaintiffs, contended, that although it was 
not expressed in the lease what use it was intended to be 
made of this property, it is competent for the plaintiff to show 
by parole testimony that it was leased for the express purpose 
of breaking up flat-boats, etc., of which use the lessees had 
been deprived. 

2. The breach of the contract of the lease is alleged in the 
dispossession by the city authorities, and not maintaining the 
lessees in the peaceable possession and enjoyment of the 
premises during the continuance of the lease. This was ar 
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Easterx Dist. obligation imposed on the lessor by the nature of the contract 
May, 1837. without any clause to that effect. Louisiana Code, 2662, 
NICHOLLS ET AL. ‘o. 3. 
ve. 3. The moment the plaintiffs were deprived of the use and 
_ enjoyment of the property the lease ceased, and the consider- 
ation for which the rent was paid, failed. There was a 
complete eviction. Louisiana Code, 2666, 2667. 

4. The property which is the subject of this lease, is public, 
and the defendant had no more right to the use of it than 
the plaintiff. The corporation had aright to assert the right 
of the public and regulate the use of it. Louisiana Code, 
446, 448. 








Worthington, for the defendant, insisted there was no 
breach of contract alleged or shown ; that there was no evic- 
tion; no dispossession or disturbance of possession of the 
leased premises. He further maintained that the case of 
Chase vs. Turner, lately decided, was decisive of this case, 
which he cited. 10 Louisiana Reports, 19. 


Carleton, J., delivered the opinion of the court. 


The petitioners aver that on the Ist November, 1834, they 

leased of defendant a lot of ground in front of the faubourg 

St. Mary, for the purpose of breaking up flat-boats, and 

cutting and selling fire-wood ; that they executed to him 

their several promissory notes for the price of the lease; that 

after being established in their business, they were dispos- 

sessedl of the ground leased, by the corporation of New- 

Lessees have Orleans, and prevented from the further prosecution of their 


no right to com- 


plain of the enterprise, and conclude with a prayer that the defendant be 
city ordinances, 
which restricts decreed to return the notes and pay one thousand dollars 


them in some of ; , ke - ae 
the uses of the amages. The contract of lease is annexed to the petition. 


jeased property, The defendant answered by admitting the execution of 
provided — such i ; es 
ordinances are the lease, but denies all other matters alleged in the petition, 


ae ille- The cause was submitted to a jury, who found a verdict 
’ 


_ - protect for five hundred dollars in favor of the plaintiff, and the court 
imsell. e . 
does not inva- rendered judgment accordingly. Defendant appealed. 
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On the Ist May, 1836, the following notice was served on 
the plaintiffs by an officer of the police: 


“ Messrs. Krys & NicHoLts, 


“ Gentlemen :—You are hereby commanded to clear the 
landing and stop breaking flat-boats or rafts, as per ordinance 
of the city counsel, approved 17th February, 1835. 

(Signed, ) “EK. STRONG, Wharfinger. 
« New- Orleans, 1st May, 1836.” 


The operative clause of the ordinance declared, “ that it is 
expressly prohibited to demolish flat-boats and rafts within 
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So, where the 
plaintiffs leased 
a batture lot, for 
the purpose, 
among _ other 
uses, of breek- 
ing up _ flat- 


the city or incorporated limits, under the penalty of a fine of boatson it, which 


from ten to twenty dollars for each offence and for each flat- 
boat or raft, etc.” 

Upon receiving this notice, the plaintiffs desisted from their 
work, but were not dispossessed or otherwise disturbed in the 
enjoyment of the ground leased. 

The contract of lease does not specify the purposes to 
which the lot was to be appropriated ; and if it had, it is not 
elear that it would in any manner affect the law of the case. 
The good government of the city requires that all its police 
regulations should extend alike to every lessee and land 
holder within its incorporated limits. If the ordinance were 
unlawful the lessee could protect himself; if lawful, he has 
no right to complain. Louisiana Code, article 2673. 

This case cannot be distinguished from that of Chase vs. 
Turner, 10 Louisiana Reports, page 19. The facts are 
similar, and the law precisely the same. 

We think there is error in the verdict of the jury, and that 
the judgment of the court should be reversed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed ; that the verdict 
of the jury be set aside; that there be judgment for the 
defendant, and that the plaintiffs pay costs in both courts. 
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lease. The good 
government of 
the city requires 
that its police 
regulations ex- 
tend alike to 
every lessee and 
Jand holder with- 
in its incorpora- 
ted limits. 

The restriction 
of privileges in 
using leased pro- 
perty, by ae 
ordinances, af- 
fords no justifi- 
cation in with 
holding rent. 
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BARROW Us. KING. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF FRESIDING. 


When there has been no previous demand and notice to the third possessor 


of mortgaged premises, an order of seizure and sale cannot be maintained. 


This is an injunction suit. The plaintiff alleges he pur- 
chased a tract of land from one Richd. King and James Bowie, 
who obtained the same from Lemuel Tanner. That Tanner 
had sued out an order of seizure and sale against the land, 
he being the third possessor, without making any previous 
demand or giving him notice thereof, and that the defend- 
ant, Richard King, was carrying it on for Tanner’s benefit. 
He prays for an injunction to prohibit said executory pro- 
ceeding, and that it be made perpetual. 

The defendant pleaded a general denial. 

On receiving the evidence, the allegations in the petition 
were proved. Judgment being for the plaintiff, perpetuating 
the injunction, the defendant appealed. 


Taylor, for the plaintiff. 


J. Slidell and Ives, for the appellant. 


Bullard, J., delivered the opinion of the court. 

The plaintiff and appellee complains that he is disturbed 
in the possession of a tract of land, by a seizure made by the 
sheriff of the parish of Terrebonne, under color of an order 
of seizure and sale, obtained by one Tanner against King and 
Bowie. He avers that the proceedings are irregular, that he 
never had any notice, according to law, and that he is a 
third possessor of the premises, and can only be proceeded 
against in the forms regulating the hypothecary action. 
He further alleges that Richard King, the appellant, one of 
the original defendants, for whose benefit the proceeding is 
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now carried on against him, is his warrantor, and cannot 
enforce the pretended mortgage on the land. 

Upon this petition an injunction was issued, staying pro- 
ceedings on the order of seizure, and the defendant, King, 
answered by a general denial. The injunction was per- 
petuated, and the defendant appealed. 

No previous demand of the original debtor, and no notice 
to the plaintiff, according to law, are shown, and it is clear 
the proceedings are irregular. Without inquiring in this 
case, whether King be precluded from enforcing the mort- 
gage on the land in the hands of Barrow, on the ground of 
warranty, or whether the exception of warranty can be 
opposed to him, a question which it is not necessary to settle 
in this case, we concur in opinion with the court below, that 
the injunction ought to be made perpetual. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


TANNER UWS. KING. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The domicil of a person is his home, where he establishes his household 
and fixed residence; and this domicil is not changed by his occasional 
absence in another parish, where he owns property, attending to his 


business there, when it is his intention to return. 


This is an action to recover the one half of a note, and of 
a mortgage debt, amounting to five hundred and thirty-two 
dollars, which the plaintiff alleges is due and owing by the 
defendant, Richard King. That said King resides alter- 


175 


Eastern Dist. 
May, 1857. 


TANNER 
v8. 
KING. 


Where there 
has been no pre- 
vious demand 
and notice to the 
third possessor 


of mortgaged. 


premises, an or- 
der of seizure 
and sale cannot 
be maintained. 
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Eastern Dist. nately in two or more parishes, and that he has an esta- 


May, 1837. 


TANNER 
v8. 
KING. 


blishment in the parish of Terrebonne ; is liable to be sued 
there. 

The defendant failed to appear and answer, and judgment 
by default was rendered against him for the sum claimed. 

He afterwards obtained an injunction, alleging that he 
was, at the time of instituting the orignal suit, and still is, a 
resident of the parish of Ouachita, having removed there 
from the parish of Catahoula, where he had resided for the 
last fifteen years before. He prays that said judgment be 
annulled and set aside, as having been rendered by a court 
without jurisdiction. 

To this suit the defendant, Tanner, pleaded a general 
denial. 

On hearing the evidence, the district judge was of opinion 
that the domicil of King was in the parish of Terrebonne, 
and that he was properly sued there. The injunction being 
dissolved, and the original judgment in force, King appealed. 

The material facts and evidence of the case are fully 
stated in the opinion of the court. 


Taylor, for the plaintiff. 

1. The plaintiff and appellee proved that the residence of 
the defendant, Richard King, was nearly of the same nature 
in the parishes of Terrebonne and Catahoula. Louisiana 
Code, 42. Code of Practice, 166. 

2. The defendant himself shows, that at the time the suit 
was instituted, he had abandoned his domicil in Catahoula 
altogether, and he failed to show that he had his domicil in 
Ouachita, by any sufficient testimony. Louisiana Code, 44. 


J. Slidell and Ives, for defendant and appellant. 


The plaintiff had his principal establishment and habitual 
residence in the parish of Catahoula, where he resided from 
the year 1820 until May 1834. The evidence shows that 
since that, every year he made a visit to Terrebonne, where 
he had a plantation, but nothing indicates an intention of 
changing his domicil, which, having once been acquired in 
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Catahoula, could only be lost by the act of residing in another Easterx Disr. 


parish, combined with the intention of making his principal 
establishment there. The evidence completely rejects the 
idea of such an intention. 

2. At the time of the institution of this suit, the plaintiff 
having removed to Ouachita, in the absence of any declara- 
tion made to the parish judges, in conformity with the 43d 
article of the code, his creditors may have had the option of 
suing him either in Catahoula or Ouachita ; but if he had 
not, at the institution of the suit, acquired a domicil in 
Ouachita, he certainly had not lost it in Catahoula, so far 
at least as to make him amenable to the jurisdiction of 
Terrebonne. Story’s Conflict of Laws, pages 39, 47. 


Carleton, J., delivered the opinion of the court. 


Suit having been instituted under the above title in this 
case against the defendant, the sheriff returned on the process 
of citation, “served the same, by leaving a copy thereof, and 
petition with his overseer, Henry Campster, in person, at the 
domicil of Richard King, said Richard King being absent 
from the parish.” 

Judgment was taken by default, and being confirmed, 
defendant presented his petition, alleging its nullity, on the 
ground that he was not an inhabitant of the parish of Terre- 
bonne, where the suit was instituted, but that his residence 
was in the parish of Ouachita; that the court, therefore, had 
no jurisdiction over him, and concludes by praying that the 
judgment be declared null and set aside, and that all further 
proceedings thereon be enjoined. An injunction was accord- 
ingly granted. ‘Tanner appeared as defendant in the case, 
and plead the general issue. 

The cause was submitted to the court, who set aside the 
injunction, and rendered judgment as of non-suit against 
King. 

The controversy between the parties turns entirely upon 
the question, whether or not King was an inhabitant of 
the parish of Terrebonne, at the time of the institution of the 
first suit. 

23 
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Kincaid, plaintiff’s witness in the injunction case, stated 
that he had known the plaintiff to be a resident of Catahoula, 
from the year 1820 until the early part of May, 1834, when 
he removed to the parish of Ouachita, where he now resides ; 
that he had repeatedly heard him say that his absence from 
home, in the parish of Terrebonne, would depend upon the 
progress he made in the settlement of his brother’s estate in 
that parish ; that the main bulk of plaintiff’s property was in 
Ouachita. 

Bryant, a witness on the same side, stated that he knows 
that King had frequently gone to Terrebonne, to transact 
the business of his deceased brother’s estate ; that he had 
always claimed his domicil in Catahoula, until May, 1834, 
when he removed to Ouachita, with his family and furniture, 
and both this witness and Williams, a third witness intro- 
duced by King, are made to say, by their answers to 
certain leading questions, that he had removed permanently 
to Ouachita. 

Two witnesses were examined on the part of the defend- 
ant, who stated in substance, that King was formerly joint 
owner of a sugar estate, in Terrebonne, with his brother, 
now deceased ; that he was appointed curator to his brother’s 
estate, and afterwards purchased the whole on his own 
account; that he frequently resided there five or six months 
during the winter and sugar making season, bringing with 
him his family, servants and provisions, and took them off 
with him on going away; and one of them stated “there 
were many plantations in that parish belonging to non-resi- 
dents, and that he cannot say that he considered King as 
being a resident of that parish. 

We do not agree with the district judge in the conclusions 
of fact he has drawn from this testimony. It is fully shown 
that King’s fixed residence had been for near fifteen years 
in Catahoula, and that in May, 1834, he removed, with his 
family and furniture, to Ouachita. 

A man’s domicil is his home, where he establishes his 
household, and surrounds himself with the apparatus and 


establishes his comforts of life. Though he departs for a season, it is 


' 
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always with the intention to return. When once fixed, it Eastrax Disr. 
will continue until the contrary be affirmatively shown. He —-%¥ 1857. 
may change it at will, and any restraint upon his choice  actorre’s 


would be an abridgment of his rights. If he remove to = "8 
another parish, his intention of making his domicil there | ™s#amus, 
TUTOR, ETC. 


may be manifested by his declaration before the judge, or household and 
may be inferred from circumstances. Louisiana Code, article fixed residence ; 
and this domicil 


45. Code of Practice, arlicle 168. is not changed 
: ; ye by his occasional 

The law seeks for the intention, and allows every citizen shennee iw anc- 
freely to select his domicil accordingly, as his interest, incli- ther | parish, 
where he owns 


nation or even caprice may direct. The intentions being property.attend- 
_ Ing to his busi- 


combined with actual residence, the purposes of the law pegs there, when 
are satisfied it is his intention 
ail a : : to return. 

Though King passed a portion of several years in Terre- 

bonne, yet his motives are explained. His interest carried 

him thither: he was only a sojourner, without any inten- 

tion to remain longer than his business required. Should 

it appear in any degree doubtful, whether he had fixed his 

domicil in Ouachita, or still retained it in Catahoula, there 


can be no doubt that it was not in the parish of Terrebonne. 


We think the court erred in dissolving the injunction. Jt 
is, therefore, ordered, that the judgment of the District 
Court be reversed, that the injunction granted by the 
court be made perpetual, and that Lemuel Tanner, the 
plaintiff in the first suit, pay costs in both courts. 








LACLOTTE’S HEIRS Us. LABARRE, TUTOR, ETC. 


APPEAL FROM THE PROBATE COURT FOR THE PARISH ANC CITY OF NEW- 
ORLEANS. 


Where a natural child dies, leaving neither ascendants or descendants, his 
natural brothers and sisters will inherit his succession to the exclusion of 


all others. 
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This case presents only a question of heirship and right of 
inheritance, among the collateral relations of Mlle. Jeanne 
Laclotte, deceased, and the tutor ad hoc of a certain natural 
child, who calls herself Margaritte Laclotte, and alleged to 
be born of a slave woman, named Lafille, belonging to 
Laclotte, while her tutor asserts she is the natural daugh- 
ter of Jeanne Laclotte herself. The brothers and sisters of 
the deceased claim the inheritance of her succession. 

The facts of the case are sufficiently detailed in the 
following opinion of the court. 

The judge of probates admitted the plaintiffs, who are 
the brothers and sisters of the deceased, to the heirship and 
inheritance exclusively, and the attorney for absent heirs 


appealed. 
Roselius and Grandmont, for the plaintiff. 
Preauz, for the absent heirs. 


D. Seghers, for the defendant. 


Carleton, J., delivered the opinion of the court. 


The petitioners aver that they are the brothers and sisters 
and sole heirs of Jeanne Laclotte, deceased ; that one Mar- 
garitte Laclotte, styling herself the natural child of the 
deceased, assisted by her tutor, has instituted proceedings to 
obtain possession of the estate; that she is not the natural 
daughter of the deceased, but is, in truth, the child of her 
slave. They conclude with a prayer that they be recognized 
as the heirs of the said Jeanne Laclotte, and put into posses- 
sion of her estate ; that a curator be appointed to administer 
the share coming to the absent heirs, not represented in the 
state, and that both the tutor ad hoc, and Robert Preaux, the 
attorney for the absent heirs, be cited in the cause. 

The tutor in his answer plead the general issue and 
several exceptions, which it is not material now to notice. 

The attorney for the absent heirs concurs with the plain- 
tiffs in resisting the pretensions of Margaritte Laclotte ; 
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denies the capacity of the petitioners, as heirs; assents to Easreny Dist. 
the inventory made at the instance of the tutor, and prays _*¥/¥ 1857. 
for its confirmation. LACLUTTE’S 
The court in its judgment recognized the heirship of the premep 
petitioners ; ordered them to be put into possession of the Prien 
estate; that an inventory be made contradictorily with the 
curator to be appointed to represent the absent brothers and 
sisters of the deceased, and the attorney already appointed 
to represent the other absent heirs, if any there be, on plain- 
tiffs giving bond in the amount of the inventory for the 
restitution of the estate, should any heir appear within three 
years after their being put in possession, and set aside all the 
proceedings had under the petition of Margaritte Laclotte. 
From this decree, the attorney for the absent heirs 
appealed. 
It appears from the testimony coming up with the record, 
that Jeanne Laclotte was the illegitimate child of a white 
man by a colored woman, a native of St. Domingo, and that Where a na- 
the plaintiffs are the natural brothers and sisters of the Mega 
deceased. The probate judge thought they were entitled *cndants or 


; st : descendants, his 
to the estate under article 917 of the Civil Code, which »atural brothers 


declares, that “if the father and mother of the natural iokecie hie — 
child died before him, the estate of said natural child shall S20", = 
pass to his natural brothers and sisters or to their descend- thers. 
ants.” 
But the counsel for the absent heirs insists that the state 
is entitled to the succession, and cites article 923 of the code, 
which provides, that “in defect of lawful relations, or of a 
surviving husband or wife, or acknowledged natural children, 
the succession belongs to the state.” We think both articles 
of the code may be regarded as one continuous act of legis- 
lation in pari materia, and we concur with the probate judge 
that where doubts arise in cases like the present, it is just 
and humane to interpret the law in favor of the plaintiffs : 
in dubiis semper contra fiscum. 
The counsel further maintains it to be a general principle 


of jurisprudence, that the existence of legitimate heirs is 
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Eastern Dist. always presumed, and until the contrary appears, the irregu- 
May, 1837. lar heirs are never called to the succession. 


wittiamson _—‘It does not, however, appear very clear that the deceased, 
uruez, Who was an illegitimate child, and who had neither ascend- 
. ants nor descendants, could possibly have any legitimate 


: heirs at all. 

Lastly, the counsel contends that a curator should have 
been appointed to the absent heirs, with whom the plaintiffs 
might have asserted their claims contradictorily, before they 
were put into possession of the estate, and relies on article 
1181 of the code. 

But it appears to us, that this law only contemplates the 
case where the absent heirs make their appearance after the 
curator is already appointed to the succession. 

Upon the whole, we do not perceive any error in the decree 
H of the court below ; wherefore, it is ordered and adjudged, 
| that the judgment of the Court of Probates be affirmed, and 
the costs of both courts be borne by the succession of Jeanne 
Laclotte. 
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WILLIAMSON US. HYMEL. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THY 
JUDGE THEREOF PRESIDING. 


Where the procés verbal of sale states it to be of a plantation (wo arpents 
front by forty arpents in depth, “ the lines converging,” the purchaser 
does not acquire eighty superficial arpents in a parallelogram of two by 
forty arpents. 

In actions of bornage, a dividing line long established between the parties 
and referred to in the procés verbal of sale of the plantation to the 
plaintiff, will be taken as the true one, in preference to running a new 


line more in accordance with the calls and distances, and which gives to 


the plaintiff a larger boundary. 
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So, where a person purchases an indefinite quantity, he cannot claim pFasrern Disr, 
beyond a line which existed long before his purchase, and which is May, 1857. 


referred to in the description and proces verbal of sale. WILLIAMSON 
* 
v8. 


This is an action of bornage, in which the plaintiff seeks "*™** 


to have the side lines of his plantation, consisting of two 
arpents front and forty arpents in depth, run at right angles 
instead of converging in the rear, so as to include eighty 
superficial arpents. 

All the facts and pleadings that are material in the case, 
are fully stated in the following opinion of the court. 

There was as many as three successive trials and verdicts 
for ‘the defendant, and from the judgment confirming the 
last one, the plaintiff appealed. 


Taylor, for the plaintiff, contended, that when the plaintiff 
purchased the tract adjoining the defendant, it was described 
in the proces verbal of sale, as having two arpents front, with 
the depth of forty ; this should give a superficial quantity of 
eighty arpents, which the defendant refuses by the boundary 
he sets up. 6 Martin, N. S., 700-1. 7 Ibid. 119-20. 

2. Duhon, under whom the plaintiff claims, and the 
defendant, acquired title from one common proprietor, viz: 
from the widow Bourg. She sold the tract claimed by the 
plaintiff to her son, Baptiste Fabien Bourg, in July, 1810, 
who sold to Duhon, under whom the plaintiff claims, in 
1814. He transferred the adjoining tract to the defendant, 
in 1829. In this case a preference must be given to the title 
of plaintiff, because it is the most ancient. Louisiana Code, 
843. 6 Martin, VN. S. 700. 10 Martin, 258. 

3. The plaintiff, in purchasing the land in question at the 
sale of Duhon’s succession, acquired all the land owned by 
Duhon, adjoining Mr. Williamson below, and defendant 
above, from boundary to boundary. Louisiana Code, 850, 
2471. 8 Martin, 714. 5 Martin, N. S,. 239. 2 Louisiana 
Reports, 502. 5 Louisiana Reports, 227. 

4, The defendant has not shown that the boundary line 
contended for by him, had been established with the consent 
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Eastern Dist. of the parties whose lands adjoined. Civil Code, page 
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WILLIAMSON 
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HYMEL, 


310, article 241. Louisiana Code, 2255. 12 Martin, 649, 
667, 670. 


Marsoudet, contra. 


Bullard, J., delivered the opinion of the court. 


The petition sets forth, that a tract of land on the bayou 
Lafourche, having a front of six arpents and twelve toises, 
with the ordinary depth, was confirmed to the widow of 
Fabien Bourg, in conformity to a survey made in 1790, by 
order of Governor Miro; by which survey it appears that 
the side lines of the tract closed or converged nearly six 
degrees. That the widow Bourg, immediately after the 
confirmation, sold to Baptiste Fabien Bourg two arpents front 
of the said tract, with the ordinary depth ; that Duhon 
afterwards purchased from Bourg, and that in 1833, the 
petitioner became the purchaser of the same at the public 
sale of the succession of Duhon. The petitioner complains 
that the defendant, Hymel, who owns the residence of the 
original tract, has illegally taken possession of a part of his 
land thus acquired, and he prays that a survey may be 
ordered, and that he may be adjudged to be the proprietor 
of eighty superficial arpents, having a front of two by a 
depth of forty arpents; and he prays the necessary process 
to put him in possesion and fix his boundaries. 

The defendant answered by a general denial and pre- 
cription. The case appeared to have been tried by three 
successive juries, whose verdicts were uniformly for the 
defendant, two new trials having been allowed by the 
court, on the ground that the verdicts were contrary to 
law and evidence. On the last, however, a judgment 
having been pronounced, the plaintiff prosecutes this appeal. 

Our first inquiry must be how much land did the plaintiff 
acquire at the public sale of the estate of Duhon, for if he 
purchased eighty superficial arpents, he is entitled to recover 
that amount, unless the defendant exhibits a better title or 
sustains his plea of prescription. 
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The description of the tract of land in the proces verbal of Easrzny Dist. 
sale, which is signed by the plaintiff, is as follows: “Une ae 


habitation de deux arpens de face sur quarante de profon-  witttamsox 
deur, bornée d’en haut par Gabriel Hymel, et paren bas par yywoy, 
Dr. Williamson, les lignes fermant, etc.” The expression “les Where the 
lignes fermant,” by which we understand that the side lines 2°7%8 veréal of 


converged or approached each other as they recede from the - . ——_— 
; ; : ion two arpents 
front, cannot be rejected as surplusage, and it necessarily frontby forts ar- 


follows, that the plaintiff understood at the time, that he Pos jp Sept: 


was buying, in fact, less than a superficies of eighty arpents. verging,” Px 
. 7 ‘ . purchase § 
It is true the degree of convergence is not stated, but it is not —_aequire 


. . ajo} ty arfi- 
enough that the purchasers did not acquire a parallelogram (72) jypents ina 


of two by forty arpents. The action, therefore, as relates to a 
the defendant, is essentially one of bornage, and the only arpents. . 


difficulty consists in fixing a division line between the parties 
who appeared to be owners in the different proportions of the 
same original tract, confirmed to the widow of Fabien Bourg. 
It appears that the side lines of the whole tract, as origin- 
ally surveyed, converged six degrees, and perhaps the most 
equitable division would be such a line as would give to each 
party such proportion of the superficies, as each one’s share 
of the front bears to the whole front. If the question were 
res nova, it would appear to us that the line A B on the plat, 
accompanying the proces verbal of the surveyor, who acted 
under an order of court, would be the most equitable; but 
we are bound to inquire how far a long acquiescence, in a __ In actions of 
line slightly variant from that, to wit: A C, has settled the ding “line yo 
rights of the parties to this controversy. —a on 
The evidence shows that two boundary posts exist on the ties,and referred 
line A C, which the defendant insists is the division line ; 2, sul of Ate of 


verbal of sale of 


that there is also a lane running back, and dividing the ‘he plantation to 
; = the plaintiff, will 

land as claimed by the defendant, and that he, and those be taken as the 
der wt he holds. hav b . ee b fif true one, In pre- 
under whom he holds, have been in possession about fifteen ference to run- 
j thic ‘j = : > ig hing a new line 

years, during w hich period the lane has existed as it now is. TOF in accord- 
How far this was originally a conventional line, we are ance with the 


: . é : calls and distan- 
not informed, but that it had been acquiesced in for many ces, and which 


years before the plaintiff purchased, is beyond doubt. That it a 
part of the Louisiana Code which treats of the fixing of the boundary. 


24 














186 CASES IN THE SUPREME COURT 


Easterns Dist. limits of land, establishes as a principle, that when both 
May, 1837. parties acquired title from a common proprietor, the prefer- 


procror ence shall be given to him whose title is the most ancient, 


= unless an adverse possession for a time sufficient to establish 
RICHARDSON wre ; : é : 
xraL. prescription has produced a difference in the situation of the 


oe parties. Article 843. 
yerson pureha- ; i : ; 
soe an iniefnite We think, therefore, the jury was warranted in concluding 
se a that the plaintiff, having purchased an indefinite quantity, 


a line which ex- could not claim beyond a line which existed long before his 
isted long before i : ‘ 

his purehase,and purchase, and that the description of the plantation in the 
which is ree" inventory and in the proces verbal of sales, referred to the 


eription and existing lane and division line, as they had remained for 
proces verbal of 
sale, fifteen years. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


PROCTOR US. RICHARDSON ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In an action of jactitation of title, the defendant must either deny the slander, 
which would be a waiver of title, or admit the allegation and aver his 
readiness to bring suit. The court would, in such alternative, either 
proceed to investigate the facts of the slander, and give damages; or 


order suit to be brought. 

But in this action the defendant may well set forth his title in his answer, 
and the court will at once proceed to adjudicate upon the respective 
titles, without a new suit. 


But where there is no answer to an action for slander of title, the plaintiff 


cannot take a final judgment by default, without proving the facts 


alleged. 
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So, in an action for slander of title against the vendor, charging him with Exsrgrw Disr. 


asserting that he intended to bring suit for the property, for the benefit 
of his minor children, in right of their deceased mother, the under tutor 


must be made a party defendant. 


This is an action of slander, or jactitation of title. The 
pleadings and facts of the whole case are so fully set out in 
the opinion of the court delivered by judge Bullard, that it 
would be nugatory and tautology to make another statement 
of the case. 


Grymes and Mazureau, for the plaintiff. 
Peirce, contra. 


Bullard, J., delivered the opinion of the court. 


The petition sets forth, that Reggio sold to Wood and 
Richardson certain tracts of land, in the parish of St. 
Bernard ; that shortly afterwards Wood sold to his co-pro- 
prietor, Richardson, his undivided moiety of the land, with 
that of one hundred and fifty slaves, among whom were 
forty-four declared to have been purchased by them of 
Carter; that on the 25th June, 1822, Richardson sold and 
conveyed to the plaintiff his undivided share of the land, 
and on the 10th of April, following, he sold him the residue, 
together with fifty-eight slaves; that afterwards, in 1824, 
Richardson, Reggio, and the plaintiff, entered into a trans- 
action, by which the plaintiff became substituted towards 
Reggio for the whole of the purchase money of the lands, 
and Richardson was discharged therefrom ; that the plaintiff 
thereby acquired a good and lawful title to all the aforesaid 
lands and slaves, and was in the quiet possession and enjoy- 
ment of the same, but that Richardson had given out in 
speeches and otherwise, and proclaimed that his children, 
who are minors, have certain rights and claims to, and upon 
the said property, as heirs of their mother, in consequence 
of the former community of gains; that he has frequently 
requested said Richardson to desist from this slandering his 
title, or to bring a suit to establish the title of his children, 


May, 1837. 


PROCTOR 
v8. 
RICHARDSON 
ET AL. 





188 


CASES IN THE SUPREME COURT 


Eastern Dist. but that he will neither desist nor institute a suit. He 


May, 1837. 


PROCTOR 
v8, 
RICHARDSON 
ET AL. 


In an action of 
jactitation of 
title, the de- 
fendant must 
either deny the 
slander, which 
would be a wai- 
ver of title, or 
admit the allega- 
tion, and aver his 
readiness to 
bring suit. The 
court would in 
such alternative 
either procee 
to investigate the 
facts of the slan- 
der and give da- 
mages, or order 
suit to be 
brought. 


therefore prays, that Richardson, as tutor of his children, 
may be decreed to set forth the title of his children, if any 
they have, and unless he produces a good title, that the 
plaintiff may be quieted in his, and the minor children be 
forever enjoined from setting up any claims or pretensions to 
the same; but if the court should decree that the said minor 
children have any title to the property, or any part thereof, 
he then prays that they be condemned to reimburse to him 
the purchase money, together with the value of the improve- 
ments made by him, and fifty thousand dollars damages for 
slandering his title. 

No answer having been filed, a judgment by default was 
taken, and in due time made final; and the plaintiff was 
decreed to be the true and lawful owner of all the lands and 
slaves in question, and he was quieted in his title, possession 
and enjoyment, against the claims and pretensions of the 
minors, and they were perpetually enjoined from setting up 
any claim, demands and pretensions, and from disturbing, in 
any manner, the title, right or possession of said plaintiff. 

The only testimony on which this judgment was pro- 
nounced, was the statement of a single witness, that Rich- 
ardson informed him that it was his intention to claim for 
his children, the plantation and slaves referred to in the 
petition. 

It appears to us, this judgment is not justified, either by 
the pleadings or the evidence. Actions of this kind are of 
rare occurrence in our courts. In the case of Livingston vs. 
Heerman, this court had occasion to investigate the law 
which ought to govern the courts, in actions of slander of 
title. It was then the opinion of the court, that the defend- 
ant in such cases, should do one of two things: either deny 
the slander, which would amount to a waiver of title, or 
admit the allegation, and aver his readiness to bring suit. 
In the first alternative the court could proceed to investigate 
the fact of slander, and give damages; in the second they 
would order suit to be brought. It was decided that the 
defendant might well set forth his title in his answer, and 
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that the court would proceed to adjudicate upon the relative 
titles, without the necessity of a new suit. 9 Martin, 656. 


In the case now before the court, the judgment by default © 


put the plaintiff on the proof of the facts alleged. The 
defendant did not set forth the title or the grounds of 
the alleged pretensions of his children, and yet the court 
proceeded to enjoin them forever from setting up any title 
whatever to the property in question. We ars not prepared 
to say, that the mere assertion on the part of the father, that 
he intended to claim certain property for his children, fur- 
nishes sufficient grounds for a court to proceed upon, in 
cutting off all title or pretensions on the part of minors. It 
might be, to make minors pay dearly for the jactitation of 
their tutors. 

But in this case, we are of opinion, that, whatever may be 
the rights of the minors, and even admitting that they may 
be compelled by judicial authority to assert their title by 
suit, they are not properly represented in this case. Their 
pretensions, as set forth in the petition, are adverse to their 
tutor; for if they were to sue the present plaintiff, their 
father, as his vendor, would be liable at once to be cited in 
warranty. It is the duty of the under tutor to act for the 
minor, whenever the interest of the minor is in opposition to 
that of the tutor. Louisiana Code, article 301. The real 
defendants in interest are not, therefore, regularly before this 
court, nor can they be said to have slandered the title of the 
plaintiff. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled ; 
and that ours be for the defendant, with costs in both courts. 
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CARROLLTON RAIL ROAD COMPANY US. AVART ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


The verdict of a jury, who are sworn as appraisers of certain lands, which 
are to be appropriated to the use of a rail road, will not be set aside, on 
the certificate of one of the jury, and the opinion of witnesses, that 
their estimate of damages is too high, when there is no evidence of 


misconduct or misbehaviour in the jury who went on the land. 


This case was before the court on a former occasion, and 
remanded. See 9 Louisiana Reports, 205. 

The material facts elicited on the last trial, are stated in 
the opinion of the court, which follows. 


J. Slidell, for the plaintiffs. 


Canon, contra. 


Bullard, J., delivered the opinion of the court. 

This case was before us at March term, 1836, and was 
then remanded for further proceedings, this court being of 
opinion, that the Rail Road Company having possessed 
themselves of the land over which their road runs, was not 
precluded from proceedings, in order to have the same 
adjudicated to them, according to the provisions of their 
charter. See 9 Louisiana Reports, 205. 

Accordingly, a jury of freeholders was named, who 
estimated the damage to Drouet at two thousand four 
hundred dollars ; to Toledano at two thousand four hundred 
dollars, and to Avart at two thousand five hundred dollars. 
One of the jurors dissented, and certifies it as his opinion, 
that, considering the advantage the parties will derive from 
having the rail road running through their lands, they were 
entitled to only two thousand dollars each. 
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The counsel for the company took a rule on the defendant, Easrean Dist. 
to show cause why the estimate of the damages sustained by May, 1897. 
them, should not be set aside and reduced, or a new valuation ¢,2RotLrox 
be ordered, on the ground that the damages allowed by the ™4™ ROAD ©. 
jury are unreasonable and exorbitant. AVART. 

On the trial of this rule, it appears by a bill of exceptions, 
that the plaintiffs offered T. C. Cash and others, to prove 
that the damages allowed to the defendants were extravagant 
and exorbitant, and that the damage really sustained was 
much less than those assessed by the jury. The court 
refused to receive their testimony, being of opinion that the 
finding of the jury was conclusive, unless attacked on the 
ground of informality, or corruption or mal-practice on the 
part of the jury. 

We are of opinion the parish judge did not err. The 
jury composed of freeholders of the vicinage, was sworn 
to examine the lands belonging to the defendants, and OO mas 
ascertain to the best of their knowledge and belief, the a jury who are 
damages they would sustain by the appropriation of their co ae ee 
land to the use of the corporation. They are not to be _ ae 
governed by the opinions of others, but to ascertain the ted to the use of 
damages to the best of their knowledge and belief. The —- aris 
testimony of the witnesses offered, must amount, after all, to 0” the certificate 


a mere opinion, and ought not to outweigh the opinion and ae the be 
award of sworn appraisers, after examining the land, espe- es, oe 
cially when it does not appear that the witnesses possessed pets gn 
superior means of information on the subject. The evidence when — a 
upon which the jury proceeded, is not before the court, and conduct or mis- 
it is manifestly impossible to ascertain whether their finding a. ewan 
was justified by the truth of the case. on the land. 

It must not be overlooked, that the parties stand on very 
different grounds. The defendants are owners of the land, 
and are not willing to sell, unless the price they have fixed * 
upon their own property be paid. The plaintiffs can compel 
them to surrender the land, on paying a compensation to be 
settled by a jury; but at the same time they are not obliged, 
and cannot be compelled to purchase at any price. If they 


are dissatisfied with the estimate, they may desist. It is 
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Eastern Dist. optional with them to take the land, or let it alone. If they 
May, 1857. have already taken possession, they did so at their own 
~ porratpa _ peril, and their act ought not to render the condition of the 
pomtNeowrrar, Gcfendants more onerous. Whenever, in derogation of com- 
mon right, the law indicates a proceeding by which private 
property may be taken for public uses, without the express 
assent of the owner, it must be rigorously pursued. In such 
cases, the finding of a jury of freeholders ought to be 
conclusive, unless, perhaps, in cases where the misbehaviour 
of the jury may be inferred, from the manifest inadequacy 

or exorbitancy of the damages awarded. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


PONTALBA US. DOMINGON ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The lessee is bound to allow the necessary repairs to be made on the leased 
premises. He cannot avail himself of the occasion to quit while the 
repairs are making, but may have an allowance by a suspension of the 


rent, for the time he is obliged to quit for this purpose. 


This is an action for rent. The plaintiff alleges he leased 
a new house unfinished, but which was finished, and the 
defendants, Bauduc & Domingon, entered and took posses- 
sion of the same the Ist of August, 1828, for ten years, at 
two thousand dollars per annum. 

He further states, that on the 31st January, 1835, the 
defendants left said house without cause, and refuse to pay 
the rent, according to said lease ; that there is three hundred 
and thirty-three dollars and thirty-three cents due for rent, 
during the months of February and March, for which he 
prays judgment. 
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The defendant, Domingon, pleaded a general denial, and 
admitted the lease, but averred that the house became so 
bad, for want of repairs, which the lessor was bound to 
make, but which he failed to have done, until the defendant 
was compelled to remove his goods and hire another store. 

He further avers, that he has sustained damages by the 
neglect of the plaintiff to make the necessary repairs, and 
has a right to demand a rescission of the lease. He there- 
fore prays for five hundred dollars in damages in reconven- 
tion, and that the lease be rescinded. 

Bauduc, the other defendant, excepted to being sued, 
having made a surrender of his property for the benefit of 
his creditors, of whom the plaintiff is setdown as one. He 
was dismissed. 

Upon these pleadings and issues the case was tried before 
a jury. 

It appeared that in February or March, 1835, an order 
came from the plaintiff, who resides in Paris, to have the 
house repaired. 

Gurlie, a witness for plaintiff, states that he called on 
Domingon for the key to have the house repaired ; that 
Domingon said he would give him the key, but he must 
return it when he had finished the repairs, which he offered 
to do, and Domingon refused to receive it. 

It was shown that the house leaked very much during all 
the time the defendant occupied, but that plaintiff’s agent 
made repairs by stopping the leaks, etc. 

The jury were, however, of opinion that the defendant 
had suffered, and they returned a verdict in his favor, 
without any damages. From judgment rendered thereon, 
the defendant appealed. 


Pichot, for the plaintiff. 

1. The verdict of the jury is contrary to law and evidence. 
The evidence shows that the repairs made to the house were 
made at the request of the defendant, Domingon, and even 


if he had not requested them to be made, he was obliged to 
25 
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suffer them to be made, according to the provisions of article 
2670 of the Louistana Code. 

2. In case the repairs should have continued more than 
one month, he would have been entitled only to a diminution 
of the price of the rent, in proportion to the time during 
which the repairs would have continued over one month, 
and no such thing has been proved. 

3. There was no legal ground for the dissolution of the 
lease, and the jury erred evidently in pronouncing it. 

4. If the lessee was obliged to leave the house during the 
time the repairs were made, if they were of such a nature as 
to oblige him to do it, the contract of lease would not be 
dissolved ; the lessee would have the right to claim only a 
remittance of the price of the lease for the time that the 
house was repairing. 


Canon, contra. 


Martin, J., delivered the opinion of the court. 

The plaintiff leased a house to the defendants for ten 
years. Considerable repairs being wanted, he employed 
workmen to effect them. The defendants, finding their stay 
in the house inconvenient while the repairs were going on, 
left it, and handed the key to the workmen. The repairs 
being completed, and the key being offered to them, they 
declined to receive it and return to the house. 

The present action was brought for rent. The defendants, 
by a plea in reconvention, prayed for a dissolution of the 
lease and for damages, and there was verdict for the defend- 
ants, and the plaintiff appealed. The defendant, Buuduc, 
was permitted to go out of court.on an allegation that he 
had made a cession of goods, to which the plaintiff had been 
made a party. 

It appears to us that the judgment ought to be reversed. 
The repairs were necessary, and the lessee was bound to 
suffer them to be made, and was entitled to no allowance 
therefor, except a suspension of the rent during the time he 
was obliged to quit the house. Louisiana Code, 2670. 
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The record shows that he was obliged to leave the house, Fastray Disr. 
but it does not appear at what period the repairs were com- “/4%, 1897. 
pleted, so as to allow him to return. As he had the verdict norr er at. 
of the jury in his favor, and it does not appear to what  jwoccop. 
diminution of the rent he is entitled, the case must be 


remanded. 








It is, therefore, ordered, adjudged and decreed, that the 
judgment be annulled, avoided and reversed, the verdict 
set aside, and the case remanded for a new trial; the 
defendant paying costs in this case. 





HOEY ET AL. vs. TWOGOOD. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL PISTRICY. 


Where one partner dies, and a curator is appointed, who sues for a settlement 
of the partnership concerns, a third person cannot be even provisionally 
appointed to collect the debts of the firm. The curator of the deceased 
partner's estate should be appointed. 

No new evidence can be received on a motion for a new trial, which was 


not offered before the return of the verdict of the jury. 


This is an action instituted by Nicholas Hoey, on behalf 
of the late firm of Wiley & Cunningham, to recover from 
the defendant the sum of six thousand one hundred and 
eighty-two dollars, the balance of an account annexed, which 
he alleges is due to said firm. 

The defendant excepted to the authority of the petitioner 
to sue, and averred that he showed no legal right whatever. 
He further answered, and denied that he owed the items in 
the balance of account sued on, having paid them at differ- 
ent times, and further pleaded the prescription of one year. 
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Upon these pleadings and issues the parties went to trial. 
The material facts on which the case turned are stated in 
the following opinion of the court. 

The case was submitted to a jury, who returned a verdict 
for the plaintiff in the sum of four thousand four hundred and 
sixty-six dollars and twenty-one cents. From judgment 
rendered thereon, the defendant appealed. 


Buchanan and Roselius, for the plaintiff. 


Preston, contra. 


Carleton, J., delivered the opinion of the court. 

The petitioner sues for the balance of an account due the 
late partnership of Wiley & Cunningham, for materials fur- 
nished and work done for the defendant, and avers that the 
firm was dissolved by the death of James Cunningham, one 
of the partners ; that the business was afterwards conducted 
by the surviving partners up to date, when a suit was 
commenced by a curator of the deceased partner, for a 
settlement cf their concerns; that the petitioner was pro- 
visionally appointed by the Parish Court to collect the debts 
due the firm, whereupon he has brought this action. 

The defendant’s counsel excepted to the sufficiency of 
plaintiff's power to sue, and prayed for the dismissal of his 
petition. The exception having been overruled, defendant 
filed his answer, and plead the general issue, payment and 
prescription. 

At the trial before a jury, defendant offered in evidence 
the petition in the case of Patrick Cunningham, curator of 


Joseph Cunningham vs. John Wiley and Peter Cunning- 


ham, in the Parish Court, and the order of that court thereon, 
with a view to show that Hoey had no authority to institute 
this suit. The court rejected the evidence, and defendant 
took his bill of exceptions, annexing thereto a copy of the 
petition and order of the parish judge. 

In that petition the curator prays,that he may be appointed 
by the court to make collections due the firm, upon which 
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the court ordered as follows: “Let the petitioner, represented 
by his attorney in fact, be authorized to collect any debts 
due to the late firm of Wiley & Cunningham, on said peti- 
tioner entering into bond with N. Hoey, in his personal 
capacity as security, in the sum of two thousand dollars, 
conditioned to keep the money collected subject to the order 
of the court. 

The jury gave a verdict for the plaintiff in the sum of 
four thousand four hundred and sixty-six dollars and twenty- 
one cents. 

On the 23d March, pending the motion for a new trial, 
the plaintiff filed the following document : 


“ We, the undersigned, surviving partners of the late firm 
of Wiley & Cunningham, do hereby declare, that we have 
authorized the institution of this suit, and recognize, so far 
as our interests are concerned, the validity of the proceedings. 


(Signed) “PETER CUNNINGHAM, 
(Signed) “JOHN WILEY. 
“ New-Or.eans, 14th Marcu, 1836.” 


The defendant’s counsel objected to the filing of this 
document, but was overruled by the court. 

A new trial having been refused, the court, on the 9th of 
April, rendered judgment in pursuance of the verdict of the 
jury. The defendant appealed. 

Our attention is first drawn to the exception taken to the 
plaintiff’s right to institute this suit. At the trial of the 
exception, he does not appear to have exhibited any autho- 
rity whatever to that effect. It was not until the jury was 
sworn, that defendant’s counsel produced the order from the 
Parish Court, which the plaintiff, in his petition, had declared 
to be the basis of his authority to act ; and in the argument 
before this court, both parties relied upon their respective 
interpretations of this document. 

We think with the defendant’s counsel, that the person 
authorized to sue by the parish judge, is Peter Cunningham, 
the curator, and not Nicholas Hoey. 
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Easter Dist. But plaintiff’s counsel insists that the objection is removed 
‘May, 1857. by the ratification of his authority, contained in the foregoing 
taviusze Order or document, filed the 23d March, several days after 
nicmon, lhe verdict of the jury was rendered. Without inquiring 
No new evi- Whether, the surviving partners, who had been themselves 
waco Pye be enjoined from the collection of the debts, could authorize 
motion for a another person to do it, or whether the Parish Court had the 
vd pac ser right to confer such authority at all, it is plain that the 
before the re- ratification came too late ; and it is our duty to render such 
dict of the jury. judgment as the judge below ought to have rendered at the 
trial of the exception, and we think he erred in not dismiss- 


ing the petition. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed ; that the verdict 
of the jury be set aside, and that the plaintiffs petition be 
dismissed, with costs in both courts. 


LAVILLE US. RIGHTOR. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE PARISH 
JUDGE FOR THE PARISH OF ASCENSION PRESIDING, 


The return day of the appeal cannot be prolonged by the clerk or judge 
a@ quo, for time to make out the transcript or to do any posterior act. 


The appeal in this case was taken the 20th February, 1837, 
and made returnable to the first Monday of March following. 
The transcript of the record was filed the 6th March, but no 
citation accompanied it. A citation was made out, in which it 
stated, “ And whereas there was not sufficient time to make 
out the record and have service effected,” the appellee is 
cited to appear on the first Monday of April following, etc. 





OF THE STATE OF LOUISIANA. 199 


R. N. and 4. N. Ogden, for the appellee, moved to Essrsnx Disr. 
dismiss the appeal for want of citation, etc. The case of ay, 1857. 
Hart vs. Fisk, 10 Louisiana Reports, 481, and others, were qo er au. | 
cited in support of the motion. oeeenmmiiian 


Isley and Nicholls, on the same side. 
Deblieux, contra. 


Bullard, J., delivered the opinion of the court. 


The appellee moves to dismiss the appeal, on the ground 
that it was allowed returnable in March, and the citation is 
to appear in April. It is stated in the citation itself, as a 
reason for thus postponing the return day, that there was 
; ‘ The return 
not time to make up the transcript. 


day of the ap- 

In the case of Hart vs. Fisk, we held that the return day Peal cannot be 

2 rolonged by the 

of the appeal cannot be postponed by the judge & quo for the judge @ quo, for 

; ; 7 time to make out 

purpose of affording time to make up a transcript of the the transcript, 

record. 10 Louisiana Reports, 481. Much less can it be it aaa 
done by the clerk, contrary to the order of the judge. The 


appeal must, therefore, be dismissed. 


TIO ET AL. ¥S. VANCE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The hire or rent is due when it depends alone on the will of the hirer or 
lessee to enjoy the thing hired, or when he has not been prevented from 
enjoying it by the lessor. 

It is not of the essence of the contract of affreightment that the merchan- 
dize should be transported in the same vessel to the port of destination. 
In case of necessity, the captain or owner may repair the vessel or furnish 


another to complete the voyage and earn the freight. 
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If the merchant refuses to allow repairs, or permit the captain to employ 
another vessel, the owners of the chartered vessel will be entitled to the 
whole freight of the full voyage, although the cargo is not delivered 
at the port of destination. 

So, where a vessel was so much injured on the second day of her voyage, 
as to make it necessary to return to port and repair, and when a large 
part of the cargo was so damaged that it was sold by order of the port 
wardens, for whom it might concern, and the remainder unfit to ship 
without repacking : Held, that the freighters of the vessel were bound to 
pay full freight, as if the cargo had been delivered at the port of desti- 
nation, by declining to re-ship, on being notified ten days after the 
accident, that the vessel was ready to take in the cargo and proceed on 


her voyage. 


This is an action to recover the full freight of the brig- 
antine Fama, from the port of New-Orleans to that of 
Brazos St. Jago, or Tampico, according to a contract of 
affreightment or charter party, entered into by the plaintiff, 
as consignee, and on behalf of Messrs. Rodriguez & Alcedon, 
with the defendants, for the sum of three thousand five hun- 
dred dollars, together with five per cent. primage. 

The plaintiff alleges, that in compliance with the contract 
of charter party, the brig Fama received on board the cargo 
shipped by the defendants, and on the 3d March, 1836, 
departed from New-Orleans on her voyage; that on the 
next day, accidentally, and without the fault of captain or 
owners, she struck a snag in descending the Mississippi, and 
was so damaged as to be obliged to return to the city for 
repairs. That she discharged the cargo, which was taken 
possession of by the defendants, and finished repairing, and 
notified the latter, on the 14th of the same month, that she 
was ready to receive her cargo and proceed on her voyage, 
and that they declined and refused to put said cargo on 
board, or any other, by reason of which they became bound 
for the whole freight. 

The defendants denied their liability and averred, that by 
the injury done to said vessel, that more than three fourths 
of the cargo was damaged, so as to render it impossible to 
re-ship it, and that the voyage was broken up, and the 
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damaged portion of the cargo sold by order of the port Easrerx Disr. 


wardens after due inspection, etc. They aver that no part 
of the voyage was performed, or any delivery of any of the 
goods at the port of destination, according to the stipulations 
in the contract of charter party, or bills of lading. 

Upon these pleadings and issues the parties went to trial. 

The district judge was of opinion the plaintiffs were enti- 
tled to recover the hire of the vessel, as if she had wholly 
performed the contract, by proceeding on the voyage, with 
or without the cargo, the fulfilment of it having been pre- 
vented by the refusal of the defendants to furnish a cargo 
when the vessel was repaired and tendered to them. Abbott 
on Shipping, 279, and notes. 

Judgment was rendered for the plaintiffs, and the defend- 
ants appealed. 

The material facts of the case are fully stated in the 
following opinion of the court. 


Benjamin, for the plaintiff. 


1. The charter party, as found on the record in this suit, 
is a contract by which the plaintiffs let their vessel to 
defendants, who, for a certain consideration, were to have 
the entire control of it for the stipulated voyage. Their 
obligations then consisted simply in furnishing the vessel in 
a sea-worthy condition, and in prosecuting the voyage ac- 
cording to the terms of their contract. These obligations 
they have complied with. They had no interest whatever 
in the cargo, and cannot be affected by the fact of its having 
became damaged without their fault. 

2. When an accident happens in the course of a voyage, 
and the cargo is delivered short of the port of destination, 
the right to freight is governed by the following rules: Ist, 
If the owner refuse to repair his vessel, or to furnish another 
to continue the voyage when required by the freighter, no 
freight is due. 2d, If by agreement between the owners 
and freighters, the goods are delivered by the former and 
received by the latter, a pro rata freight is due. 3d, If, as 


in the present case, the owners repair the vessel and offer to 
26 
~~ 


May, 1857. 
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continue the voyage, but the freighter refuses, and insists on 
taking back his goods, the entire freight is due. 

These three positions are not only supported by the con- 
current authority of the commercial laws of this country, 
England, Scotland and the Continent, but are direct corol- 
laries from the nature of the contract itself. Abbott on 
Shipping, 311, 316, 318, NM. S. 1, 322. 3 Kent, 2d edition, 
228. 1 Johnson, 205, 3 Johnson, 321. 9 Johnson, 17. 
1 Phillips on Insurance, 289, 427. 1 Bell’s Commentaries, 
556, 570, 573, section 6. French Code de Commerce, 288, 
293, 296. 

3. But the appellant urges that the delivery of the cargo 
is a condition precedent to the recovery of the freight. This 
objection is answered by the authorities above cited, and by 
a well known principle of law and justice, contained in the 
Louisiana Code, article 2035, and commented upon and 
explained by this court in Walls vs. Smith, 3 Louisiana 
Reports, 501, viz: when the performance of a condition is 
prevented by the party in whose favor it is stipulated, it is 
considered as fulfilled. 


Mitchell, for the defendant, contended, that a total reco- 
very could not be had on the contract of charter party, 
because the delivery of the cargo, at the port of destination, 
was a condition precedent, according to the terms and stipu- 
lations in the charter party and bills of lading. 

2. If a part of the cargo be taken by pirates, the master or 
owners of the vessel cannot recover full freight, because a 
delivery of all the cargo is a condition precedent. 

3. In this case there was no voluntary receipt of the goods, 
so as to charge the shippers. The cargo was damaged by 
the perils of the river, and could no longer be re-shipped, and 
the voyage thereby broken up. 

4. The shippers having furnished a cargo according to the 
contract of charter party, are clearly not under any obliga- 
tion to furnish another, this one being too much damaged 
for re-shipment. See the cases in 1 Johnson, 211. 2 Ibid. 


336. 9 Ibid. 86. 17 Ibid. 79. 5 Binney, 531. 5 Martin, 
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254. Abbott on Shipping, 300. 8 East, 441. 10 Ibid. 525. 
Louisiana Code, 1893, 1910. 


Bullard, J., delivered the opinion of the court. 

This is an action to recover the hire of the brig Fama, 
chartered by the defendants for a voyage from New-Orleans 
to Brazos St. Jago, or Tampico. The defendants resist the 
payment, on the ground that the vessel did not proceed with 
the cargo, or deliver it at the place of destination, but dam- 
aged more than three fourths of it in the river Mississippi, 
so.as to render it impracticable to re-ship it; that the voyage 
was thereby broken up, and the damaged portion of the 
cargo, after having been duly inspected and surveyed by the 
part wardens, was by them ordered to be sold, and it was so 
sold for account of the underwriters, and not accepted volun- 
tarily or unconditionally, but merely received by them as 
agent for the insurers ; that the voyage, nor any part of it, 
was not performed, no transportation or delivery of the cargo 
was made, according to the terms and stipulations of the 
charter party or bills of lading. 

The facts established on the trial are, that the brig departed 
from from New-Orleans on her voyage on the 3d of March, 
and on the 4th, about day-light, struck some obstacle under 
water, which caused her to spring a leak; that she was 
leaking so fast that it became necessary to strand her, and 
having succeeded in partially stopping the leak, it was found 
expedient to return to port to repair. She reached the city 
on the 5th, in the afternoon, and on the 7th they began to 
discharge the cargo, and finished discharging on the 9th, at 
noon. It was found that a large part of the cargo was 
damaged, and was sold by direction of the port wardens, for 
account of whom it might concern. On the 14th of the 
same month, the defendants were notified by the latter that 
the brig had finished her repairs, and was ready to receive 
her cargo on board, in order to proceed on her voyage. But 
the defendants declined putting any cargo on board. It 
appears that the cargo was too much damaged to be re-ship- 
ped, at least without heing repacked 


203 


Eastern Dist. 
May, 1837. 











7T10 ET AL, 
vs. 
VANCE ET AL. 











204 CASES IN THE SUPREME COURT 


Easterns Disr. It is not pretended that the damage done to the cargo was 
May, 1837. occasioned by the fault or negligence of the captain or crew, 
‘io er az. OF that the vessel was not sea-worthy at the time she sailed 
EP on the projected voyage. 

VANCE ET AL. ee . ’ 
The obligations of the parties to a contract of affreightment 
The hire or 


rent isdue when by charter party, spring from the nature of the contract, 
it depends alone : . ° ° aM 
on the will ofthe Which is one essentially of letting and hiring. As a general 


hirer or lesseet Hrinciple, it is well settled, that the hire or rent is due when 
enjoy the thing ! ‘ i 
hired, or when jt depends alone on the will of the hirer or lessee to enjoy 


he has not been ‘ ree 
prevented from the thing, or when he has not been prevented from enjoying 


crjoving it PY it by the lessor. Pothier Contrat de Louage. 2 Boulay Paty 
363. 
Itis not of the When, therefore, it is asserted that the transportation of 


essence of the ; : . m sive 
contract of af, te cargo to the port of destination, is a condition precedent, 


freightment that without which the freight or hire cannot be recovered, it 

the merchandize 3 eee 

should be trans- must be taken with this limitation, that the charterer was 

tose gi “= not, by his own act, prevented the performance of that con- 

the port of desti- dition. If the cargo had been delivered at the place of 
. ine 4, ‘ * F . 

of necessity, the destination, however deteriorated by the perils of the sea, it 


muy repar the 18 conceded on all hands, that the whole freight would have 


—— been earned. It is not of the essence of the contract that 
plete the voyage the merchandize should be transported in the same vessel, 


and earn the : . os : ‘ : 
freicht. but in case of necessity arising from vis major during the 


If the merchant j j i i 
refuses to allow VOYaSCs the captain or owners have a right either to repair, 
repairs, or per- if it can be done within a reasonable time, or to employ 
it t tai . 

rn saier ane: another vessel and earn the freight. “If the merchant 
ther vessel, the disagrees with this, (to use the words of Lord Mansfield,) 
owners of the ; . . . 

chartered vessel and will not let him do so, the master will be entitled to the 


ill be entitled : ; 
. a or ohole whole freight of the full voyage, and so it was determined by 


a the House of Lords in the case of Lutwidge & How vs. 

yage, althoug 

sane . - Gray et al.” Abbott on Shipping, 311. 

port of destina- | According to these principles, if the Fama, after the acci- 

vita dent, had put into an intermediate port to repair, and had a 
few days after offered to proceed on the voyage, having 
completed her repairs, and this had been declined by the 
charterers, who, in the meantime, had disposed of the cargo, 
we do not doubt that the owners would have been entitled to 


full freight. How is the case varied when the port of 
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departure becomes, as it were, a port of necessity, as in this Eastern Dist. 
case? The voyage was begun, and whether the accident “ay, 1857. 
happened in the Mississippi or on the coast of Mexico; oo. a, 
whether the vessel put back to New-Orleans or put into any Sd 
port between that and the Brazos St. Jago, for the purpose 
of making repairs and saving the cargo, cannot, in our 
opinion, change the relative rights of the parties. 
Lord Ellenborough, who is supposed by the counsel for 
the appellants, to have sanctioned, in one case, a different 
doctrine, laid down the law, in the case of Hunter vs. Prinsep, 
in the following manner: “The ship owners undertake that 
they will carry the goods to the place of destination, unless 
prevented by the dangers of the sea or other unavoidable 
casualties ; and the freighter undertakes that if the goods 
be delivered at the place of destination he will pay the 
stipulated freight, but it was only in that event, viz: of their 
delivery at the place of destination, that he, the freighter, 
engages to pay any thing. If the ship be disabled from 
completing her voyage, the ship owner may still entitle him- 
self to the whole freight, by forwarding the goods by some 
other means to the place of destination ; but he has no right 
to any freight if they be not so forwarded, unless the for- So, where a 
warding them be dispensed with, or unless there be some ee en 


much injured on 


i ] j ; the second day 
new bargain on the subject. If the ship owner will not of her voyage, 
forward them, the freighter is entitled to them without pay- as to make itne- 


; : . cessary to return 
ing any thing. One party, therefore, if he forward them, to oan and re- 


2 rey “ie : . : c air, and when 
or be prevented or discharged from so doing, is entitled to P loa pet at 
his whole freight, and the other, if there be a refusal to the cargo was so 


. . : ; damaged that it 
forward them, is entitled to have them without paying any was sold by or- 


freight at all.” 10 East, 378. Abbott on Shipping, 322. “tof the port 


; - i ‘ wardens, —_ for 
If on a previous occasion his lordship had apparently lent whom it might 


‘ 3 . concern, and the 
the countenance of his great name to a contrary doctrine, it remainder unfit 


is not for us to reconcile him to himself. We think ourselves retin Snes 

authorized to follow this latter decision as more consonant to that _ i 
; aie ; ., ersof the v 

the settled maxims of maritime law, and in harmeny with were bound to 


a6 . . ° ht, 
the best authorities in France, England and the United Lag ark ga 
States. had been deliv- 


. ered at the port 
We concur with the counsel for the appellants, that this of destination, 


° . . . e . by d li 1 to 
is not a case in which partial freight might be allowed a pro rochinvoniaas 
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Eastern Dist. rata itineris. No part of the cargo was, in fact, conveyed 
May, 1837. to the port of destination, nor was there such a breaking up 
pune ¥.w.c, Of the voyage as to create a new implied promise to pay 
v8. partial freight. The plaintiffs are entitled to the whole or 


CLARKE ET AL. - 
eihhwaten nothing, and we agree with the court below, that the defend- 


after the acci- ants are b i i 
> ound to pay the entire hire of the brig. 
vessel was ready 


to take in th 
as ae _ It is, therefore, ordered, adjudged and decreed, that the 


| — her judgment of the District Court be affirmed, with costs. 























BURKE, F. W. C. US. CLARKE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The owners of a steam-boat, employed in carrying goods and passen- 


gers, are bound in solido, as in a commercial partnership, for all losses 





happening by the fault of the master of the boat, even if some or all of 


the owners were absent and unable to prevent such loss. 


The master of a vessel who fails to deliver goods he has taken on freight, 
cannot be made to pay higher damages than the price of the articles at 


the place of delivery. 


So, where the master took on board steamboat a slave, to bring her to 
New-Orleans, and failed to deliver her, but retained her for another trip, 
and the slave was lost: He/d, that in an action for the value of the slave 
the owners of the boat were liable for her value, at the time and place of 


delivery, and no more. No posterior act could increase or diminish this 


liability. 


Phis is an action to recover from the defendants, Thomas 
Clarke and Samuel Locke, owners of the steamboat Free- 
dom, the sum of one thousand dollars, damages, for the 
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value, and two hundred and fifty dollars for the hire of a Easrenw Disr. 


slave, named Eliza, retained on board said steamboat after 
the time agreed upon, and lost. 

The plaintiff alleges, that Captain Clarke hired the slave in 
question the 13th of June, 1835,for one trip from New-Orleans 
to the upper country and back, as chamber maid, with the ex- 
press understanding that she was to be delivered up on her re- 
turn to New-Orleans, to the agent of the plaintiff. That some 
time in the following month, Clarke returned to the city with 
said slave on board, but refused to deliver her up to said 
agent, who came on board and demanded her; that on the 
next trip to Cincinnati, the said Clarke suffered the slave 
Eliza to escape, and she has not been heard of since. 

The defendants pleaded a general denial. Upon these 
pleadings and issues the parties went to trial. 

It was proved by the plaintiff’s agent that Clarke agreed 
with the plaintiff, in his presence, to deliver up the slave to 
him (witness) on the return of the boat. That on her 
return, he called on Captain Clarke for the slave, but he 
refused to deliver her up, saying he would keep her all the 
summer, and take her to Cincinnati, where she would be 
safe, as he would not let her go ashore without some one 
accompanying her. In December following, Clarke returned 
in a new boat, called the Columbia, and told witness that 
the girl left him on the second trip up at Louisville. 

Fortescue, a colored man, employed on board the Freedom 
at the time of this hiring, being called as a witness, says, 
the plaintiff came on board the steamboat, which was then 
about starting for Cincinnati, and said she was going to 
Nashville to see her child ; that she had a servant girl which 
she wanted to hire to the captain, as chambermaid, until she 
returned. The name of the servant was Eliza. Witness 
heard the captain agree to give twelve dollars per month for 
hire, to which the plaintiff seemed to assent. The plaintiff 
went in the boat as far as Smithland. The servant girl 
went ashore with the plaintiff and returned on board the 
boat, which proceeded on to Cincinnati. Witness saw this 
same slave on board the Freedom when she returned to 
New-Orleans. 
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The cause was submitted to a jury, who returned a verdict 
of one thousand dollars for the value of the slave; eighty- 
two dollars and fifty cents for wages and hire, and one hun- 
dred dollars in damages, against the defendants in solido. 
From judgment confirming this verdict, they appealed. 


Ives, for the plaintiff, urged the affirmance of the judg- 
ment, which was fully supported by the evidence. 

2 The appeal is frivolous and the judgment should be 
affirmed with ten per cent. damages. See Statutes of 1835, 
p- 152. Louisiana Code, article 2294. 


Carter, for the defendants. 


The judgment of the court below should be reversed. Ist. 
There is no evidence that either of the defendants took the 
slave of the plaintiff out of the limits of the state, against the 
consent of the owner, to enable the slave to escape from the 
authority of her mistress, and unless such is shown, the de- 
fendants cannot be made liable. See section 1st of act 13th 
February, 1836. 1st Moreaws Digest, p. 379. 

2. The defendant, Clarke, was expressly authorized by 
plaintiff to take the slave as a servant on board of the steam- 
boat Freedom, of which Clarke was captain. This agree- 
ment between plaintiff and defendant, Clarke, is fully esta- 
blished by the testimony. 

3. The act of the legislature, passed March 26, 1825, and 
in virtue of which it is sought to bind Locke, one of the 
owners of the steamboat, does not apply to this case. By 
reference to the law of February 7, 1816, and which law is 
expressly referred to in the Ist section, you will find that this 
case only makes owners responsible for the acts of their 
captains, in the event of the captain taking the slave out of 
the limits of the state, for the purpose of evading the autho- 
rity of the master, and to enable the slave to go free. The 
use of the words “to aid the escape of the slave,” and which 
are used in the act of the legislature, fully justify this 
conclusion. 

4. But suppose the law does intend to bind owners for the 
acts of their captain, in taking slaves out of the state without 
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the consent of the owners, even when (as in this case) it 
was impossible for the owners to know of the act of his cap- 
tain, and if they had known it, to have prevented the act. 
We say, that such a law is absurd ; its penalties cannot and 
should not be enforced, as it obliges citizens to perform 
impossibilities. 

5. We contend that art. 2299 of the code is the one which 
should govern the liability of Locke, the part owner, and the 
testimony shows that we are entitled to the benefit of the 
exception contained in that article. Mr. Locke cannot 
be bound, (certainly not) unless it can be shown that he 
could have prevented the act of Clarke, the captain of the 
boat. 


Martin, J., delivered the opinion of the court. 

The plaintiff took her passage on board of a steam- 
boat, of which one of the defendants was master, and both of 
them owners, with a slave, which the master had agreed to 
hire as a chambermaid to the doat, and to deliver her on his 
return to the agent of the plaintiff, in New-Orleans, when 
he refused to do so, and took her on a second voyage, during 
which she made her escape or was drowned. 

The present action was brought to recover damages for this 
injury. She had a verdict and judgment, and the defendants 
appealed. 

It has been contended in this court, that the master of the 
boat alone was liable; that the other defendant, his joint 
owner, was not, because he was absent, and could not have 
prevented the injury. Wedo not think so; the boat was 
employed in carrying goods and passengers, and a partner- 
ship, for this purpose, is a commercial one; in which the 
parties are jointly and severally bound for the act of each 
other. 

The verdict is for one thousand dollars, the value of the 
slave, eighty-two dollars and fifty cents for wages, and one 
hundred dollars damages. It appears to us that this is 
incorrect. The master of a vessel who does not deliver goods 
which he has received on freight, cannot be made to pay 

27 
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Eastern Dist. higher damages than the value of the goods at the place of 
May, 1837. delivery. The rule must be the same in the case of a master 
urkr, F. w.c. Who undertakes to carry a slave as a passenger; he must pay 


cranks Erar, the value of the slave and no more. The right of the plain- 


freight, cannot tiff to the value of her slave, was complete on the boat 


be made to pay , . : 
higher damages Teturning with her, and no subsequent event as her death, 


than the price of etc., could discharge the defendants from, or reduce their 
the articles at... ,.,. ‘ : 

the place of liability, which was then fixed, and could not be increased by 
Tae Ge the the posterior services the slave might render, unless the 
master took on plaintiff brought her action for the slave and her wages ; as 
board steamboat : 

a slavé, to bring then she would acknowledge herself to be still the owner of 


her to New-Or- 
jeans, and failed the slave after the return of the boat, and then she must 


“xt Spon Phy te sustain the loss of the slave, and be satisfted with the wages, 
ns another trip, until the period of her death. 

© th > 31; -e - ° e . 

waslost: Zid, The plaintiff is entitled to one thousand dollars, the value 


that in an action of the slave, and her wages at twelve dollars per month, as 
for the value of 


the slave the stated by the witness Fortescue, from the departure of the 
owners of the ‘ : : 
boat were lia- boat from New-Orleans, until his refusal to deliver her up to 


ble for her value, * ec er9 : = 
at the time aq the plaintiff’s agent. There is no evidence how long the 


place of delive- hoat was absent on that voyage, and we allow one month. 
ry, and no more. 
No posterior act 
could increase 


ordiminicsh this Lt is, therefore, ordered, adjudged and decreed, that the 


liability. judgment of the Court below be annulled, avoided and 
reversed ; that the plaimtiff recover from the defendants the 
sum of one thousand and twelve dollars, with costs in the 
lower court, and the plaintiff paying those of the appeal. 
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UNION BANK US. FORSTALL ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


if the President of a Bank gives a certificate to one of the clerks on dismiss- 
ing him from service, expressing his satisfaction with his good conduct 
while in the employment of the Bank, it does not discharge him and his 
sureties from liability on discovering afterwards that he had embezzled 
the funds of the Bank. 


This is an action against the defendants as sureties for a 
clerk in the Union Bank, who had embezzled the funds of 
the Bank to the amount of five thousand six hundred and 
fifty dollars. The defendants are sued on their bond, which 
is given in a penalty of five thousand dollars, for which 
amount the plaintiffs pray judgment. 

The defgndants pleaded that the Bank had approved the 
conduct of the clerk, while in their employment, and dis- 
charged him, and suffered him to go at large and unmolested 
for a long time since he left their employment, by reason of 
which they have been deprived of the opportunity to compel 
him to secure or cover his defalcations, and that they are 
not liable for his conduct. 

Upon this issue the cause was tried before a jury. Several 
witnesses were called to prove the embezzlement and defal- 
cation of the clerk. It appeared in evidence that Mr. 
Morgan, as President of the Bank, gave this clerk on dismiss- 
ing him from service, a certificate, expressing his satisfaction 
for his conduct whilst employed in the Bank. Subsequently 
to this it was discovered he had been guilty of embezzlement 
of the Bank funds. 

The jury returned a verdict of three thousand three hun- 
dred and thirty-three dollars and thirty-three cents against 
the defendants; and from judgment rendered thereon they 
appealed. 


Denis, for the plaintiffs. 


De Armas, contra. 
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Eastern Dist. Vartin, J., delivered the opinion of the court. 


my, S007. The defendants complain of a judgment against them, as 


usion wank sureties on the bond for one of the plaintiffs’ clerks, who is 


V8. 
yorsratt er at. Shown to have embezzled money to a greater amount than 


the penalty of the bond. Their only defence is, that the 
clerk was dismissed with a certificate from the president, 
expressing his satisfaction with the good conduct of the 
clerk, while in the plaintiff’s employ. 

Our attention is drawn to a bill of exceptions, apparently 
taken by the defendants’ counsel to the refusal of the court 
to charge the jury, that if they believed the president had 
authority to give the certificate, it is binding on the bank, 
and even if it does not contain the truth; and in that case 
the defendants ought to be discharged. 

———s Although the bill of exceptions seems to have been taken 
ad of tom by the defendants to a refusal to give the charge, it leaves it 
cate to one of doubtful whether it was not taken by the plaintiffs to the 
ace he giving of the charge, as their counsel requested the bill to be 
from service, ex- signed. 
<6 dg Viewing the point in the light most favorable to the 
his good com defendants and appellants, that is to say, admitting that the 


duct, while in 
—— certificate is binding on the bank, the court ought not to have 
1) e ’ . . : 

does not dis- charged the jury, that it operated the discharge of the 


charge him and 
his suretiesfrom defendants. 


po — The certificate must be taken as containing the truth, for 
wards that he the contrary is not alleged; we must, therefore, presume, 


had embezzled ; : ‘ 
the fonds of the that the discovery of the clerk’s misconduct was posterior to 


bank. it. This circumstance leaves the defendants without defence. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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COMMERCIAL BANK* vs. MAYOR ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Payment or compensation by operation of law, may be pleaded and allowed 
at the trial, or at any time before judgment, and perhaps even after, on an 
injunction, when the debt has been extinguished by legal compensation 
previous to judgment. 

The corporation of New-Orleans was entitled to subscribe for and pay in its 
own bonds, bearing five per cent. interest, payable semi-annually, half a 
million of stock in the Commercial Bank, and its dividends to be applied 
to payment of interest on its bonds, etc.: Heid, that when the bank had to 
advance the interest, before the share of corporation dividends became 
sufficient, the latter was bound to refund the bank. 

The bank is entitled to charge interest on the amount of its advances to the 
corporation, to pay interest on its bonds. 

Stockholders are considered partners in trade, and when one partner fails to 
furnish his quota of the capital stock, and it is furnished by the other 


partners, he is chargeable for the advance with interest. 


The Commercial Bank of New-Orleans claims the sum of 
twelve thousand five hundred dollars, from the corporation of 
the City of New-Orleans, being the sum advanced from the 
funds of the bank to pay the first instalment of interest on 
the corporation bonds, which were sold to the Bank of 
America, in New-York, to rajse the amount of capital, (half 
a million,) subscribed by the corporation in said bank. 

The first instalment of interest on these bonds became due 
and was paid by the bank in New-York, the 20th December, 
1833. This suit was instituted to recover the sum thus paid, 
the 23d April, following. 

The 46th section of the charter made it the duty of the 
bank to sell the bonds to raise the portion of capital stock 
subscribed for by the corporation, which was effected in New- 





*This case was decided the 18th June, 1835, and suspended by an appli- 
eation for a re-hearing. 
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Eastern Dist. York. According to the 23d section of the bank charter, it 
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COMMERCIAL 
BANK 
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MAYOR ET AL, 


is authorized to retain in its possession the dividends arising 
from the shares owned by the corporation, to be applied to 
the payment, first, of the interest, and then the principal of 
these bonds, and that the surplus in the mean time should 
be passed to the credit of the corporation, half yearly, and set 
apart as a sinking fund. 

It further appears by the evidence, that owing to the 
expenses and delay in putting the bank in operation there 
was no dividends which had accrued to the stockholders 
before the first instalment of interest became due and payable 
on the corporation bonds. The bank claims a judgment for 
the sum thus advanced out of its own funds, on the refusal of 
the corporation to reimburse it. The first answer of the 
defendants was a general denial, and filed May 7th, 1834. 
On the 2d April, 1835, they filed a supplemental answer, 
averring that the sum claimed as having been advanced by 
the bank for the defendants, was paid and extinguished by 
the dividends accruing to them on their shares of the capital 
stock. 

On the trial it appeared by the evidence that the plaintiffs’ 
claim was reduced by accruing dividends to the sum of three 
thousand one hundred and seventy dollars and sixty-two 
cents, including interest charged in the account. 

The district judge was of opinion that the intention of the 
legislature was, that the interest and principal of the bonds 
was to be paid by the dividends arising on the corporation 
stock, and this intention is to be effected if possible. Judg- 
ment of non-suit was rendered, from which the plaintiffs 
appealed. 


Conrad, for the plaintiffs, maintained that the interest 
required to be paid semi-annually on the corporation bonds 
was a debt due by the corporation which they were bound to 
pay. The 23d section of the charter, on which the defend- 
ants rely, authorises the bank to retain the corporation 
dividends for this purpose, but when they are insufficient, the 
corporation itself must furnish the funds. 
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Eustis, for the defendants, contended, that by the provisions Eastrrw Disr. 


of the 23d section of the charter, the bank was to take and 
sell the bonds and provide the capital stock of the corporation, 
and also for the payment of the interest on the bonds. In 
consideration of this, the bank is authorized to retain all the 
corporation dividends as a security, and a fund from which it 
is to pay the interest and principal of the bonds. 


Mathews, J., delivered the opinion of the court. 


This is a suit brought to recover from the defendants a 
certain sum of money which the plaintiffs allege they paid 
for their use and benefit. Judgment was rendered for the 
defendants, from which the plaintiffs appealed. 

The facts of the case show, that the defendants, in pursu- 
ance of a privilege granted by the charter of the bank, 
subscribed for, and became stockholders in its capital to the 
amount of five hundred thousand dollars, to be paid by bonds 
bearing an interest of not more than five per cent. per annum. 
These bonds were made payable to the bank, and were 
negociated and sold by the latter at a profit of three fourths 
percent. The interest was payable: from the date of the 
bonds, which was on the 20th June, 1833, to be paid semi- 
annually; consequently, the first instalment of interest became 
due on the 20th December, of that year. The charter directs 
that these payments are to be made out of the portion of 
dividends which may accrue on the stock of the defendants, 
and any surplus which might be over such payments is to 
remain in the bank as a sinking fund, to be appropriated to 
the payment of the bonds, which are redeemable in forty 
years. The bank went into operation in November, 1833 ; 
but owing to the expenses incurred in its institution, no 
dividends were declared until June, 1834. Previous to any 
available profits on the stock, or declaration of dividends, the 
interest on the bonds which became due in December, 1833, 
was paid out of its funds amounting to twelve thousand five 
hundred dollars, and to recover this sum the present action 
was instituted on the 28th April, 1834. Final judgment was 
not rendered until the 11th April, 1835. In the interim 
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between these periods dividends had been declared, and ac- 
cording to an amount stated by the cashier of the bank, dated 


on the 3d April, 1835, a balance of three thousand one hun- 


dred and seventy-two dollars and sixty-two cents, appears 
against the defendants. This account is made out by charg- 
ing the corporation of the city with interest paid on the bonds 
and crediting them with their portion of dividends of June, 
1834, and January, 1835. 

The above are the principal facts to be taken into conside- 
ration in the discussion of the cause, and on them and an 
interpretation of the sections of the charter relative to the 
privileges granted to the defendants, depends the correctness 
or error of the judgment rendered by the court below. Before 
entering into the merits of the cause, it is necessary to dispose 
of a bill of exception taken to the opinion of the judge @ quo, 
permitting the defendants to plead payment or compensation 
on the trial of the cause. We do not think there is error in 
this opinion. The sums due reciprocally by the parties to 
this suit, were settled and liquidated by the bank, as agent in 
the administration of the funds which belong to the city 
corporation, and in this way must be considered as producing 
compensation by mere operation of law which may be opposed 
to a demand at any time before judgment, and perhaps even 
after, on an injunction to an execution when the debt has been 
extinguished by legal compensation previous to judgment. 

According to the provisions of the charter the defendants 
acquired a privilege of subscribing for the amount of stock 
therein stated, without the possibility of reduction. They 
were excused from paying the subscription in money, and 
their bonds bearing five per cent. interest, were to be consi- 
dered as an equivalent. It is only by the stipulation to pay 


interest, and by the fulfilment of the obligation imposed on 
them to this effect, that the stock could be rendered equal to 
money on which the bank was to operate. 

The latter, according to the manner in which they nego- 
ciated the bonds rendered themselves liable to pay the interest 
which the obligors were bound to pay, and when paid they 
were ipso facto subrogated to the rights of the purchasers of 
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these bonds, and can pursue the original promisors to refund 
the sums thus paid for their benefit. The delay in obtaining _ 
judgment has greatly reduced the amount which the plain- 
tiffs might otherwise have recovered, and this reduction is 
caused by compensation arising from the mere operation of 
law, and the balance only should be adjudged to them. 

This balance is made up in part by interest calculated on 
their advances, and the only remaining question is, whether 
they are legally entitled to such interest? We are of opinion 
they are. Stockholders in a bank may be likened to part- 
ners in trade, and when one partner fails to furnish his quota 
of stock, and it be supplied by the other partners, he is 
chargeable for the advance, with interest. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be avoided, reversed and 


annulled ; and it is further ordered, adjudged and decreed, 
that judgment be here entered in favor of the appellants and 
plaintiffs, for the sum of three thousand one hundred and 
seventy-two dollars and sixty-two cents, with costs in both 
courts. 








COMMERCIAL BANK vs. MAYOR ET AL. 
ON A RE-HEARING. 


Where the corporation of New-Orleans became a stockholder by being per- 
mitted to pay its stock in its own bonds bearing an interest, payable semi- 
annually, it is bound for the payment of this interest as it becomes due, 
or to refund the bank when it advances funds for this object. 


Eustis, for the defendants, urged the following considera- 
tions and grounds for a re-hearing. 

1. He conceived the court had not, in its opinion just 
pronounced, embraced the whole merits of the case. The 
great importance of the question growing out of the increas- 
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ing power and number of corporations springing up in the 
country, will insure the attentive consideration of the court. 

2. The 21st section of the bank charter provides, that for 
the subscription of the corporation of New-Orleans, the bank 
may receive the bonds, &c. In the 46th section, the bank 
contracts for the payment of the interest and binds the bank as 
well as the obligors for the performance of this duty. It is 
shown the bonds were made at the instance of the bank, and in 
the form prescribed by it, as to date and all other matters of 
detail. By the 23d section, the bank has the control and 
administration of the dividends, and as the trustees or agents 
of the defendants, is bound to apply them to the extinction of 
the interest and capital of the bonds. 

3. From the foregoing, might not then the bank, having 
fixed the time of payment of the interest on the bonds, also make 
the time of payment of the dividends simultaneous, or to 
correspond so that its trust should be executed faithfully, 
and the purposes of the 23d section fulfilled. This has not 
been done. The interest on the bonds is payable the 20th 
December and 20th June, and the dividends of the bank 
declared payable the second Monday in January and July. 
Thus the deficiency results from the act of the bank, and is 
of its own choice. 

4. The bank took the bonds in the form prescribed by its 
own Officers, and was bound so to regulate the sale and pay- 
ment of interest on them, as to be met by the bank from the 
the dividends arising on the city stock. 


This case was suspended by the application for a re-hearing 
from the 20th June, 1835, until the winter of 1836, when a 
re-hearing was granted. 

At the June term, 1837, it was submitted to the court by 
Mr. Conrad, for the plaintiffs, and Mr. Canon on the part of 
the corporation, without argument. 


Bullard, J., delivered the opinion of the court. 


In this case a re-hearing was allowed on the petition of 
the defendants, and we have considered and weighed the 
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argument addressed us in opposition to our first judgment. Easrsnw Disr. 


We have not been able to bring our minds to the conclusion 
that the bank was bound by the charter or by its contract 
with the city, to advance the interest on its bonds, and to 
wait for the reimbursement of that advance until a dividend 
should be declared. The City of New-Orleans became a 
stockholder, but instead of paying its subscription in money 
as other stockholders were bound to do, it executed its bonds 
in favor of the bank, payable at the expiration of forty years, 
and engaged to pay to the bank or its order, interest of five 
per cent. semi-annually. As soon as the bonds were execu- 
ted and delivered, the interest began torun. The city stock 
was paid. The bank was authorized to negociate the bonds, 
but any advance which they might bring above par was to 
be passed to the credit of the sinking fund. If the bank, 
from any causes, had not been able for some years to make 
sufficient profits to enable it to declare a dividend, the city 
was nevertheless bound to pay the interest on its bonds. It 
is true the portion of dividends which will become due to the 
city is first to be applied to the payment of the interest, and 
the balance, if any, to be carried to the credit of the sinking 
fund in order to provide for the ultimate redemption of the 
city bonds ; but we have looked in vain in the charter for 
any provision imposing on the bank the onerous obligation to 
advance the interest when no dividends are declared. The 
bank may be bound to do so by virtue of its endorsement on 
its contract with the holders of the bonds, but neither the 
tenor of the bonds nor the provisions of the charter require 
it, as between the bank and the city. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment heretofore pronounced remain undisturbed. 
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SARCE ET AL. v8. DUNOYER’S EXECUTOR. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 

Where a prior will gave certain specific legacies, and the subsequent one 
made the testamentary executor universal legatee, without any mention 
of particular legacies and without any revocatory clause: Held, that the 
subsequent will did not revoke the particular legacies in the first, by 
omitting them and instituting a universal legatee ; but that the executor 


is bound to pay them. 


The universal legatee is bound to discharge the particular legacies, and is 
in fact entitled only to the residium, after the payment of legacies 
and debts. 


The plaintiffs, Marie Anne, Marie Henriette, Louis Victor 
and Joseph Hypolite de Sarcé, all residing in France, are the 
grand nephews and nieces of Rene Louis Dunoyer, who died 
in New-Orleans, the 25th June, 1835, where his succession 
was opened. Previous to his death, on the 2d April, 1833, 
he made a nuncupative will by notarial act in which he 
bequeathed to each of the nephews above mentioned, one 
thousand two hundred dollars, and to the nieces two thous- 
and dollars each, to be paid in cash as particular legacies. 
He appointed Louis Pilié his testamentary executor, and 
emancipated and instituted several colored people his univer- 
sal legatees. On the 2d February, 1835, the testator made 
a subsequent will without any revocatory clause, in which he 
made several particular legacies, and appointed Raymond 
Cazeaux his testamentary executor and universal legatee. 
Both wills were received and admitted to probate. The 
executor under the last was qualified and entered upon the 
administration of the succession. He refused to pay the 
legacies claimed by the plaintiffs, for which they instituted 
suit, and pray judgment. 

The executor, in his answer, denied that the first will had 
any validity, and expressly averred that it was revoked by the 
second will, under which he was acting. 
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L. Pilié, the testamentary executor under the first will, Eastexn Disr. 
intervened and joined the plaintiffs in maintaining its validity _ Juve 1857. 
and claimed the right to recover the legacies for them, (Who sance rr at. 
are minors,) and to place the funds arising therefrom, at a 
interest, etc., until the legatees arrive at the age of majority, **#¢UTOR- 

The judge of probates was of opinion there was nothing 
incompatible in the two wills, so far as the particular legacies 
claimed by the plaintiffs were concerned, and that they 
might, in this respect, both stand. The plaintiffs had judg- 
ment, from which the executor appealed. 


Grailhe, for the plaintiffs, contended, that the first will not 
being revoked by the second, must stand in all respects where 
it is not incompatible with the first, for posterior testaments 
do not revoke prior ones, except as to different dispositions, 
or those that are contrary or incompatible with the first. 
Louisiana Code, 1686. 

2. According to the jurisprudence of France, a legacy 
under universal title, is not incompatible with a universal 
legacy, made in a posterior testament. 9 Sirey, 2d Partie, 255. 

3. A particular legacy is not revoked by a universal one 
contained in a posterior will, in favor of another legatee. 
28 Sirey, 2d Partie 188. 

4, Particular legacies in a prior will, which contains at the 
same time a universal legacy, are not revoked by a new 
universal legacy made in a posterior will. The particular 
legacies and the new universal legacy not being incompatible. 
There is nothing revoked but the first universal legacy. 
See Cour Royale de Paris. 31 Sirey, 2d Partie, 306. 

5. A particular legacy is not revoked by an universal one 
made in a posterior testament in favor of another legatee. 
Cour Royale de Paris, 33 Sirey, 2 Partie, 494. 

6. The Court of Cassation has decided that the decisions 
of the Royal Court of France on questions concerning wills 
are interpretations of acts which cannot give rise to cassation. 
28 Sirey, 1 Partie, 267. 

7. The authority of Duranton on this subject, as invoked 
by the defendant’s counsel has been disregarded by the 
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au 1831, 2d Partie, 306. 9 Sirey, 2d Partie, 255. 28 Ibid. 188. 


D. §& J. Seghers, for the defendant, insisted that a univer- 
sal legacy annulled all legacies contained in a preceding or 
prior will. 9 Duranton, No. 447.  Delvincourt, No. 5. 
Leclere Droit Romaine, Vol. 3, page 407-8. 

2. The words of the second will in this case, in which the 
testator says, “a declaré vouloir persévérer dans le dit testa- 
ment come étant l’expression de ses derniéres volontés,” are 
a formal revocation of the preceding will. Leclerc loco citato, 
Paillet, note 5 on article 1036, Napoleon Code. 


Bullard, J., delivered the opinion of the court. 

In the year 1833, the late R. L. Dunoyer made his last 
wili or testament by public act; by which, among other dis- 
positions, he bequeathed to the present plaintiffs, his grand 
nephews and grand nieces, certain specific legacies in money ; 
appointed Louis Pilié his testamentary executor, and institu- 
ted several slaves, whom he emancipates by the same act 
his universal legateez. In 1835 he made another testament, 
also by public act, by which he also emancipates his slaves, 
and leaves them each a small legacy; appoints R. Cazeaux, 
the present defendant, his universal legatee and testamentary 
executor, and makes no mention of his nephews and nieces, 
or of their legacies by the former will. This testament con- 
tains no express revocation of any previous one, and the 
present action is instituted to recover of the executor and 
universal legatee, the specific legacies under the former will. 
The only question, therefore, which this case presents for our 
solution is, whether the first testament has been tacitly 
revoked, so far as it concerns the particular legacies to the 
plaintiffs. 

According to article 1686 of our code, “posterior testaments, 
which do not in an express manner revoke the prior ones, 
annul in the latter only such of the dispositions therein con- 
tained as are incompatible with the new ones, or contrary to 
them, or entirely different.” 


suite 
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If there be any part of the second testament incompatible Easreaw Disr. 
with the particular legacies contained in the first, it must be June, 1837. 
that part which constitutes the defendant the universal “sac er at. 
legatee. But when it is considered that the universal legatee om. 
is bound to discharge the particular legacies, and is in fact sxxcuror. 
entitled only to the residium after the payment of legacies a — 
and debts, the apparent inconsistency vanishes. The opinion specific legacies, 
of Duranton is the other way, but the reasoning of that learned llgris 
professor is not satisfactory to our minds. His argument —— 


seems to lose sight of the essential quality of a universal ears coe 
. . . out any mention 
legacy, to wit: the obligation on the part of the legatee to o¢ iSite lee 


‘ - : icy. gacies.and with- 
comply with the wishes of the testator as it relates to particu- 8° at Semele 


lar legacies; and we do not see how, according to his io erage ws 
° . ° . a’ e subse- 
argument, the particular legacies contained in the same quent will did 


. . . . . t k th 
testament would be compatible with the institution of a particular lega- 
universal legatee, for he who gives all to one has nothing ¢ies in —— 

‘eee y omittin 
left to bestow on others. The mere substitution of Cazeaux them and inst 
; i tuti iver- 
in the place of the manumitted slaves of the testator as os ce 


residuary legatee, and of Pilié as executor, does not in a legal that the execu- 
é : - ; tor is bound to 

sense evince a change of will, as it relates to his nephews pay them. 
The universal 
and nieces. We are sensible, that to the great mass Of jegatce is bound 


the citizens it will appear absurd, that a man can leave two [ ra 
last wills in force. But we are to ascertain the probable cies, and in fact, 
; ‘ titled t 
intentions of testators, not by reference to the common theresidium af- 


received notions on these subjects, but according to the pro- ‘ Pe ag 
visions of law, and must presume, however gross the fiction, debts. 
that the testator knew the law and even its subtleties as 
well as, if not better, than a professor of the faculty of Paris. 

Our view of the question is fortified by repeated decisions 
in France, under a similar provision in the Code Napoleon. 
Several of the Royal Courts concur in causes identically the 
same with this, in adopting the principles which we assume 
as the basis of our judgment. These are the highest courts 
which, according to the peculiar judicial organization in that 
country, could take cognizance of such a question, inasmuch 
as the Court of Cassation never receives the judgments of 
the inferior tribunals upon the merits of the controversy, 
as between the parties, any further than the judgment 
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Eastern Disr. complained of, violates any textual provision of the codes. 
June, 1837. Merlin, verbo Cassation, section 2. 9 Sirey, 2 Partie 255. 28 
Sirey, 2 Partie, 188. 31 Sirey, 2 Partie, 306. 


ELKINS’ HEIRS 

v8. ‘ 
ELKINS’ P : 

EXECUTOR, It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Court of Probates be affirmed, with costs. 


ELKINS’ HEIRS vS. ELKINS’ EXECUTOR. 


AIPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The contract of mandate is gratuitous unless the contrary is stipulated : So, 
compensation for certain services rendered as mandatory, will not be 
allowed, when it does not appear to have been in the contemplation of 
either party that a charge was to be made, or that it was usual to charge 
for such services. 

Where the deceased, in his last moments, expressed a wish to make a 
present of a sum of money to a particular friend, and directed one of 
several promissory notes for this sum, to be handed to her, but died 
before it was done: Held, that this was not a valid donation or bequest, 
as it was not in his will, nor the donation made before the death of the 


testator. 


{f one of several executors who receives a legacy, takes his share of the 
responsibility, and performs ‘he duties, his share of the commissions is 
compensated by the legacy, and does not go to his co-executor. 


Interest will not be allowed when it is not claimed in the pleadings. 


Where an executor takes a suspensive appeal from an entire judgment, and 
it is shown that he retains in his hands a sum evidently due, independent 
of the sums claimed in the appeal, he will be condemned to pay five per 


cent. damages on the entire judgment. 


On the 25th May, 1835, Nathaniel Cox, executor of the 
last will of Samuel Elkins, deceased, presented his account 
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to the Court of Probates, and prayed that, after the usual Easreay Disr. 
delay and advertisement, it be homologated, and that he be /¥¢ 1857. 








discharged from his trust, after paying the legacies. ELKINS’ HEIRS 
The attorney in fact for the heirs of Elkins, made opposi- — ,.vixy? 


tion to the account on various grounds, and the matter was — ®X#¢uTor. 
referred to an auditor, to state an account. 

The auditor reported, and several items in his statement 
of the acccount were objected to by the attorney for the 
heirs. 

The first for the allowance of full commissions to Mr. Cox, 
as sole acting executor, on the amount of the inventory. The 
testator appointed Nathaniel Cox, Levi Peirce and C. A. 
Jacobs, his testamentary executors. Mr. Jacobs resigned ; 
and Mr. Peirce qualified, but having received a legacy, was 
not entitled to any commission, and Mr. Cox conceived that 
he was entitled to full commissions. The heirs objected 
to his having more than two thirds of the whole com- 
mission. 

The second objection was to the allowance of ten thousand 
dollars to be retained in the executor’s hands as a legacy or 
donation to Mrs. General Leavenworth. It appears that a 
very short time before Mr. Elkins expired he expressed a 
wish that the sum of ten thousand dollars should be set apart 
as a provision for Mrs. Leavenworth ; that he was dissatisfied 
with his will because of this omission, and desired that a 
promissory note should be taken from his papers and handed 
to her. He died before any thing was done. The executor 
considered that he was bound to retain this sum and pay it 
over to Mr& Leavenworth. 

Third objection was to an item in Mr. Cox’s account for 
commission charged on sales of certain immovable property 
as a mandatory, or attorney in fact for Mr. Elkins. There 
was no evidence of any agreement, and the will is silent as 
to any compensation, but Mr. Cox, as a merchant, charged a 
commission. 

The judge of probates disallowed all these items, and on 
adjusting the account of the executor, ascertained a balance 
of thirty thousand nine hundred and ten dollars and sixty- 
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Eastery Dist. one cents, due the estate of Elkins ; judgment was rendered 


June, 1837. 


ELKINS’ HEIRS 
vs. 
ELKINS’ 
EXECUTOR. 


The contract 
of mandate is 


less the contrary 
is stipulated: So, 
compensation for 
certain services 
rendered as man- 
datory, will not 
be allowed, when 
it doesnot appear 
to have been in 


for this sum. 


The executor appealed. 


J. Slidell, for the heirs and opponents. 


Strawbridge, for the executor and appellant. 


Bullard, J., delivered the opinion of the court. 


This is an appeal from a judgment of the Court of Probates, 
rendered on the final settlement of his account by the execu- 
tor of the last will of S. Elkins, by which a large balance 


was found due by him to the heirs. 


The executor complains 


of the judgment in three particulars, which we shall proceed 
to examine in the order in which they have been argued by 


his counsel. 


Ist. That 


he was not authorized to retain the sum of two 


thousand five hundred dollars allowed him by the auditors 
for services rendered by him to the testator in his life time, as 
his attorney in fact, in passing certain acts of sale of real 
estate, in the city of New-Orleans, where both parties resided 


at the time. 


That the appellant rendered these services as mandatory 
gratuitous, un- of the deceased is not disputed, but it does not appear that any 
compensation was agreed upon, nor does it appear that the 
appellant had been in the habit of charging similar good 
offices to the knowledge of the deceased, from which we 
might infer a tacit agreement to pay a reasonable compen- 


sation. 


The general principle is not contested, that the 


the contempla- contract of mandate is gratuitous unless the contrary be 


tion of either 
party that a 
charge was to be 
made, or that it 
was usual to 
charge for such 
services, 
Where the de- 
ceased, in his last 
moments eX- 
pressed a wish 
to make a pre- 
sent of a sum of 
money to a par- 


stipulated. 


It does not appear to have been in the contem- 


plation of either party, that a charge was to be made for the 
services rendered in the present case. 

2d. The executor complains that he was not allowed to 
retain the sum of ten thousand dollars for Mrs. Leavenworth. 
The will does not contain such a legacy, but it is shown that 
the testator in his last moments expressed a wish to make a 
present of that amount to Mrs. Leavenworth, and even 


ticular fricud, directed a friend to take one of several promissory notes of 
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the amount of ten or twelve thousand dollars, and hand it to 
her. But he died before it could be effected, and the notes 
remained a part of his succession. We concur with the 
court below, that the evidence is insufficient to prove a valid 
donation. The executor does not pretend to have paid that 
sum to Mrs. Leavenworth, and we think the allowance was 
properly refused. 

3d. Three executors were named in the testament of 
Elkins, one of whom being a legatee, was entitled to no 
The acting executor claims full commissions, 
and complains that he was allowed by the Court of Probates 
rds. The code provides that the commission 
shall be shared among the executors, if there be several, and 
if their functions are not dtvided by the testator, and that 
they shall be entitled to a commission on what has fallen to 
the administration of each respectively, when they have been 


commissions. 


only two thi 


so divided. 


Louisiana Code, article 1678. 


The right of the appellant to two thirds of full commission 
is not contested, and it does not appear that the functions of 


The executor 
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ELKINS’ HEIRS 


vs. 
ELKINS’ 
EXECUTOR. 
and directed one 
of several pro- 
missory notes for 
this sum to be 
handed to her, 
but died before 
it was done: 
Held, that this 
was not a velid 
donation or be- 
quest, as it was 
not in his will, 
nor the donation 
made before the 
death of the tes- 
tator. 


If one of seve- 
yal executors, 
who receives a 
legacy, takes his 


the executors were divided by the testator. 

who was at the same time a legatee, appears to have acted ae pene 
as such on one occasion, and we must presume that he did cig aol 
not, therefore, decline the trust, but was willing to share the commis ic 
in the responsibility, his share of the commissions being af y eg tee 
compensated by his legacy. If so, it follows as a neces- Mm jlocs not 80 
sary consequence that the appellant is not entitled to the ccutor. 

share of the commissions to which he would have been 

entitled if he had not been a legatee. In our opinion, the 

court did not err in restricting the claim of the executor to 


two thirds. 

The appellee complains that no interest was allowed by — futerest wit 
the court below. To this it appears to us a sufficient answer 4. gag sect 
that it was not demanded in the court of the first instance claimed in the 
and we can only inquire whether the judgment was correct — 
according to the pleadings and the evidence. If the first 
judge had allowed interest, the judgment would, perhaps, 
have been erroneous, because ultra petition. 

Lastly, the appellee insists upon damages for a frivolous 
appeal. It was certainly in the power of the executor to 
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Eastenx Dist. have obtained the opinion of the appellate court upon the 
_June, i857. questions presented by this record without withholding from 
ware er at. the heirs a large amount, to which they were incontestably 


v8. ‘ 
xew-ortrans CMtitled. However, he may have been encouraged to hope 


ancurrecr co. for relief from that part of the judgment which denied him 


Where an ex- 1}; eer ° _ ” . ‘ 
ecutor takes « His commissions either as agent or executor, by taking a 


5 eel “p- suspensive appeal as to the whole amount of the judgment, 
tire judgment, and retaining in his hands what-he admitted was due, he 


and it is shown : . ‘ we : 
that he retainsin b@s shown to our satisfaction that his principal object was 


his handsa sum delay, For more than a year from the homologation of the 
evidently due, - 5 ’ 
independent of account, the defendant has had the use of the money without 
the sums claim- . , ‘ ; P 

ed in the appeal, Interest, and we think this a case in which damages ought 


he will be con- to be allowed 

demned to pay P 

five per cent. 

damages, on the ; 2 

seller ingens. It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Court of Probates, be affirmed, with costs, 
and five per cent. damages on the amount of the judgment. 





WHITE ET AL US. NEW-ORLEANS ARCHITECT CO. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS, 


The drawees and acceptors of orders left in their possession, are not releas- 
ed and at liberty to settle and pay over the funds in their hands to the 
drawer, from the fact that the orders are withdrawn from them on their 


refusal to pay them when called on, 


This suit is instituted on two orders drawn by A. T. Wood, 
on the New-Orleans Architect Company, in favor of the 
plaintiffs ; the first dated June 11th, 1834, for five hundred 
and forty-six dollars and fifty-six cents, payable out of the first 
moneys that may be due him (Wood) on his contract with 
said company, with seven per cent. interest until paid. 
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The second, dated July 7th, 1834, payable out of the second Kastens Dist. 


payment of moneys that might become due on said contract, etc. 


June, 1837. 


These orders were both accepted verbally by the president warre ev at. 


and secretary, and left in their possession. In the following 


V8. 
NEW-ORLEANS 


March, the plaintiff sent a written note to the company’s ancurrecr co. 


office, requesting payment of the two orders left with them, 
and on refusal, to deliver up the orders. The president told 
the person there was no funds in hand to pay the orders and 
they were given up. 

Wood, the drawer of the orders, had contracted with the 
Architect Company, in July, 1833, to build a block of build- 
ings, and was to receive his money in instalments as the 
work progressed. In the summer following, he drew the 
foregoing orders on this fund, in favor of the plaintiffs. 

It was in evidence, that from the time of drawing these 
orders, and before they were withdrawn, there were sufficient 
funds in the hands of the defendants belonging to Wood, to 
have paid them off; that in the meantime they settled and 
paid the amount owing to Wood himself. 

The parish judge was of opinion, that having assumed the 
payment of the orders, the defendants were bound by that 
assumption. Judgment was given accordingly. The defend- 
ants appealed. 


J. Slidell, for the plaintiffs, urged the affirmance of the 
judgment below. 


Denis, for the defendants, contended, that the plaintiffs 
having consented to be paid out of the second payment due 
by the Architect Company to Wood, and having withdrawn 
their orders the 30th March following, the defendants could 
not, after this event, refuse payment to Wood. 


Bullard, J., delivered the opinion of the court. 

The defendants are appellants from a judgment condemn- 
ing them to pay the amount of two orders for money, drawn 
by Wood, payable out of a particular fund. The defendants, 
by their president and secretary, accepted verbally, and the 
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Eastern Dist. drafts were before in their hands, but they afterwards settled 
June, 1837. with Wood, and refused to pay the amount of the two orders. 
anaiaiha The appellants contend that they were released by the 
v8. plaintiffs and were at liberty to pay over the fund to 


REYNOLDS. as ¥ 
The drawees ¥004, because the plaintiffs some time before that payment 


and acceptors of withdrew the orders from their possession. To this it may be 


orders left in 
their possession, answered ; Ist, that they had accepted to pay, and that the 


t released 
vote Hg awe money was due to Wood sometime before the orders were 


settle and pay withdrawn; and 2d, that the orders were withdrawn because 


over the funds ; : 
in theirhands to the defendants refused to pay. There is nothing to show 


the drawer, from eae y , 
the fact that the that the plaintiffs intended to release them from their previous 
orders are with- 

drawn from engagement. 

them on their 


fusal t , ' 
~oacnge od air sd is, therefore, ordered, adjudged and decreed, that the 


<o. judgment of the Parish Court be affirmed, with costs. 





WILLIAMS US. REYNOLDS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In case of a continuing guaranty until a certain time, the guarantor can- 
not revoke it in the meantime, at his pleasure, in such a manner, as to 
render the condition of the person guaranteed more onerous without 
indemnifying him for liabilities already incurred. He will be allowed to 
renew notes and obligations to which he was a party under the guaranty 
at the revocation. 

The person guarantced is not bound to receive any thing but money in 
discharge of his claims under the guarantee. He is under no obligation 
to the guarantor, to accept a transfer of a stock of goods from the debtor, 
or a dation en patement. 

Notice to the guarantor by the guarantee, that the debtor has failed and that 
he is on his paper to the amount of the guaranty, is sufficient to bind the 


former. 
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This is an action to recover the sum of five thousand Easrery Dist. 
dollars, under a mercantile guaranty. The plaintiff, W. C. — May, 1857. 


Williams, was endorser and surety for the firm of Reynolds 
& Ayars, of Louisville, Kentucky, at their failure in July, 
1833, under the following guaranty from James M. Reynolds, 
Esq., then residing in Mississippi. 

On the Ist October, 1832, Mr. Reynolds writes to Mr. 
Williams, and says, “I am informed by Mr. Robert Ayars, 
that you occasionally endorse for him. My nephew, Wm. 
Reynolds, having associated himself with Mr. Ayars, in 
business, I am desirous of affording them some aid, and asked 
Mr. Ayars what I should do. In reply, he requested me to 
forward a guaranty for your endorsement for Reynolds & 
Ayars, to the extent of five thousand dollars, as they may 
require it, which I now do, and must beg to refer you to Mr. 
Ayars, (who will hand you this,) to apologize for my taking 
this liberty without a personal acquaintance.” 

On the 23d November, he writes as follows, to Mr. 
Williams, “I am, in receipt of your valued favor of the Ist 
instant, acknowledging the receipt of my note guarantying 
the safety of your endorsement for Messrs. Reynolds & Ayars, 
of your city, to the extent of five thousand dollars, which I 
now confirm. This I intend as a standing accommodation 
to them at home; and I now offer to you a further guaranty 
for your endorsement to the extent of five thousand dollars, 
on bills of exchange, which they, the said Reynolds & Ayars 
may have occasion to draw on their consignees, in New- 
Orleans, on account of shipments of produce they may make 
from time to time ; these guarantees to continue and be in force 
until the 1st day of January, 1834.” 

The defendant pleaded a general denial. 

The evidence showed that during the continuance of this 
guaranty, Williams endorsed on the paper of Reynolds & 
Ayars, in bank and otherwise, to the amount of more than 
five thousand dollars, at the time of their failure, about the 
20th July, 1833. That on the happening of this event he 
wrote to Mr. Reynolds, who was then at Philadelphia, 
informing him of what had occurred, to which Mr. R. replied, 


WILLIAMS 
v8. 
REYNOLDS, 
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Eastern Dist. “ Dear Sir: Iam this moment in receipt of your favor of 


the 29th ult., informing me that Reynolds & Ayars had 
stopped payment, and that you were on their paper for a 
considerable amount, under my guaranty. Rest assured, I 
will strictly comply with my guaranty, and will be in your 
city in a few weeks, on my way home, when all shall be 
made straight.” “Iam happy to hear from you that they 
will be able to pay all their debts, and have something 
handsome left.” 

Le Roy H. Shepard, a witness for defendant, says he was a 
clerk to the firm of Reynolds & Ayars, and that the bills and 
notes sued on were endorsed by Williams, for said firm, under 
the guaranty of James .1. Reynolds, the defendant. That 
Williams was in great habits of intimacy with Reynolds & 
Ayars ; was generally in their counting room, and had access 
to some of their correspondence, and might have had to all 
of it for any thing he knows to the contrary. 

On being asked if he knew of any correspondence of J. M. 
Reynolds withdrawing his guaranty, or if he had any such 
letter, or a copy, Witness says, a letter to this effect was 
received by Reynolds & Ayars, as I was informed by them, 
but I never saw it until yesterday. He has not the original, 
or a copy, and does not know if said letter was ever read or 
shown to said Williams. Witness, as clerk to Reynolds & 
Ayars, was in the habit of taking their notes and bills to 
Williams to endorse ; that about March, 1833, witness took a 
note or bill for Williams’ endorsement, and he told witness 
that he was aware that the guaranty of James M. Reynolds had 
been withdrawn; but that he would still go on to endorse notes 
and bills drawn for the purpose of taking up notes and bills 
which he had endorsed before he received this information. 

Witness says, “ Williams has not been secured for the bills 
and notes mentioned in the petition. At the time of the 
failure of Reynolds & Ayars, (about the 20th July, 1833,) 
Ayars offered to pay Williams by transferring to him as much 
of their stock as would pay or secure him. Witness advised 
him to take it, but he refused, saying, that he relied on the 
guaranty of James M. Reynolds, and considered himself 
perfectly safe.” 
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The case was submitted to a jury under instructions from Easrzry Disr. 


the court, who returned a verdict for the plaintiff, and from 
judgment rendered thereon, the defendant appealed. 


Conrad and Preston, for the plaintiff, argued from the 
evidence and letters of guaranty, the defendant was bound 

for the sums claimed in the petition. 
_ 2. The plaintiff was not bound to accept a transfer of the 
goods of the debtor in payment or in security for the sums 
for which he was bound on their account. This was forbid- 
den by the Louisiana Code, as giving one creditor a preference 
over others, and the law of Louisiana must govern when it 
is not shown what were the laws of Kentucky on this subject. 

3. The plaintiff gave the proper notice and had a right to 
rely on his guaranty. 


Peirce and Reynolds, for the defendant, contended, that to 
entitle the plaintiff in this case to recover on said letter of 
guaranty, he must prove that after all the transactions 
between him and Reynolds & Ayars, under said letter of 
guaranty were closed, he gave notice to the guarantor of 
the amount and extent for which he was held responsible 
within a reasonable time afterwards. 7 Peters, 126. 

2. That the plaintiff must prove, in order to recover in this 
cause, that he first made demand of Reynolds & Ayars of 
payment of his liabilities for them, and in case of their non- 
payment, that he gave notice of such demand and non-pay- 
ment to the defendant in a reasonable time, otherwise the 
defendant is discharged from his guaranty. 7 Peters, 127. 

3. That the letter of guaranty was revoked and cancelled 
by the defendant before the liabilities were incurred, upon 
which this suit is brought. 

4. That said plaintiff assumed these responsibilities upon 
the faith and credit of Reynolds & Ayars, and not under the 
guaranty from defendant, which was not in force or operation 
at that time. 

That if said guaranty had not been countermanded at the 
time that the plaintiff made the acceptances and endorsements 

30 


June, 1837. 
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Eastern Dist. hereupon sued, still the defendant would not be liable under 

















it, inasmuch as he was only collaterally bound upon the 
failure of the principal debtor to pay the debt, and Reynolds 
& Ayars being the principal debtors, offered to secure to 
plaintiff his demand against them, which he refused to 
accept. 

6. That the exception made to the charge of the judge to 
the jury by the defendant, ought to be sustained. 

7. That the verdict in this case is contrary to law and 
evidence, and ought to be disregarded and set aside. 


Curry, on the same side, added, that as Williams was 
offered indemnity or payment, or might have secured the 
debts for whick he was bound, it was his duty, being on the 
spot, to have done it ; if only for the benefit of the guarantor. 

2. The guarantor, being only collaterally liable, has a 
tight to call on the creditor or person guaranteed, to do 
the best he can for his benefit. He is even bound (if the 
expenses are paid) to prove the claim against the debtor 
under a commission of bankruptcy, and give or secure to the 
guarantor the benefit of an assignment in that way. Fell on 
Mercantile Guarantees, page 230. 

3. Williams informed Reynolds that R. & A. would have 
considerable property left after payment of all their debts. 
Why did he not secure himself and his guarantor ? 


Bullard, J., delivered the opinion of the court. 

This is an action to recover the sum of five thousand 
dollars on account of liabilities incurred by the plaintiff for 
the firm of Reynolds & Ayars, under a guaranty of the 
defendant. The case was tried by a jury, whose verdict was 
in favor of the plaintiff, and the defendant appealed. 

The question whether the guaranty had been revoked, 
was one of fact, which, under the pleadings was submitted to 
the jury, and we think there is nothing in the record to 
authorize us to disturb their finding. 

Our attention has been called to a bill of exceptions taken 
by the appellant to the charge of the judge. He told the 
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jury, that, supposing they believed Williams knew of the 
revocation, yet, if he could not have stopped without serious 
injury to himself arising out of his acting under the guaranty, 
or causing the failure of the person guaranteed, he was 
authorized to continue renewing the obligations which existed 
at the time of the revocation. In our opinion the court did 
not err in its view of the rights and obligations of the parties. 
The guaranty was to continue from October 1, 1832, until 
January 1, 1834, and admitting the right of the arene to 
revoke the guaranty at his pleasure, it could not be done in 
such a manner as to render the condition of the plaintiff more 
onerous, and without indemnifying him for liabilities already 
incurred. 

The appellant contends that the plaintiff cannot recover, 
because one of the firm of Reynolds & Ayars offered to pay 
Williams by transferring to him as much of their stock as 
would secure him the amount for which he was liable, which 
offer he refused to accept. We are of opinion that he was 
not bound to receive any thing but money in discharge of his 
claim, and that he was under no obligations towards the 
present plaintiff to accept a dation en paiement. Such a trans- 
action with an insolvent debtor would be an attempt to 
obtain a preference over other creditors, which our law 
reprobates, and there is nothing in the record to show that j 
the law of Kentucky is different. 

It is further urged, that the plaintiff gave the defendant no 
notice of the amount for which he held him liable under the 
letter of guaranty. The record contains a letter from the 
defendant to the plaintiff, dated August 7, 1833, in which he 
acknowledges the receipt of one from the latter, informing 
him of the failure of Reynolds & Ayars, and that he was on 
their paper for a considerable amount under the guaranty. 
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In case of a 
continuing gua- 
ranty until a cer- 
tain time, the 
guarantor cannot 
revoke it in the 
meantime, at his 
pleasure, in such 
a manner as to 
render the con- 
dition of the per- 
son guaranteed 
more onerous, 
without indem- 
nifying him for 
liabilities alrea- 
dy incurred. He 
will be allowed 
to renew notes 
and obligations 
to which he was 
a party underthe 
guaranty at the 
revocation. 

The person 
guaranteed is not 
bound to receive 
any thing but 
money in dis» 
charge of his 
claims under the 
guaranty. He 
is under no obli- 
gation to the gua- 
rantor to accept 
a transfer of a 
stock of goods 
from the debtor, 
or a dation en 
paiement. 

Notice to the 
guarantor by the 
guarantee, that 
the debtor has 
failed, and that 
he is on his pa- 
per to the amount 


He assures the plaintiff that he will strictly comply with his of the guaranty, 


guaranty, and adds, that he will be in Louisville in a few 
weeks, when all shall be made straight. 


We think this notice all which the defendant had a right 


to require. He knew the limits as to the amount of his own 
guaranty, and is silent as to any revocation. 


is sufficient to 
bind the former, 
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Upon the whole, we think the verdict fully justified by the 
evidence in the case. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


BERTRAND US. FRAZIER. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The plaintiff will not be allowed, even inéerest on an unliquidated claim 
when it arises on an express contract; much less will he be allowed an 
additional compensation to defray his expenses and trouble in bringing 


suit, on a claim arising from an implied or quasi contract. 


This is an action in which the plaintiff claims a salvage of 
one third of the value of the cargo, for stopping and making 
fast a flat boat loaded with corn, which was drifting down 
the Mississippi river, about seven leagues below the city of 
New-Orleans. 

The plaintiff alleges he was at much trouble and expense 
in hiring hands, and lost his time in saving the boat, which, 
in a few hours would have been entirely lost. That her 
cargo being valuable, he thinks that one third, or eight hun- 
dred dollars would be a reasonable salvage, which he claims 
as a privilege debt against the said boat and cargo. 

The defendant denied that the plaintiff had rendered him 
any service whatever ; and that the boat was not loose, or 
abandoned, or in danger, when taken into possession by the 
plaintiff. 

It was in proof that the boat in question being loaded with 
ten or twelve hundred barrels of corn, was cut loose from her 
moorings at the City of New-Orleans, and had floated about 
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seven or eight leagues down the river, when she was stopped Eastern Drsr. 
and landed by the plaintiff. a 
A witness for plaintiff states, the flat boat was loaded with — yerrnanp 
from fifteen to twenty hundred barrels of corn, worth one ,acrren, 
dollar and fifty cents per barrel, and the boat about sixty or 
eighty dollars. That the plaintiff and two slaves were from 
four o’clock in the morning until nine or ten o’clock before 
they succeeded in stopping said boat, and after she had 
floated down several miles with them. He was of opinion 
the plaintiff had a right to one third of the corn and boat, 
because it is the custom established, and he values it so on 
account of the danger the boat was in being sunk by striking 
against the logs on the river sides, etc. 
A witness for defendant says, it is the custom about the 
English Turn, to claim and receive one third of empty flat 
boats and rafts picked up. That he knows of one person 
having received fifty dollars for saving a flat boat loaded 
with coal. He believes the plaintiff would have been satisfied 
with ten dollars, if defendant had been present and offered 
that sum to tow his boat ashore. 
The district judge was of opinion that as the plaintiff was 
required to bring suit to enforce his claim, that one hundred 
and fifty dollars would be a proper allowance ; although, if 
the defendant had offered fifty or sixty dollars at first he would 
have considered it sufficient. Judgment being rendered for 
one hundred and fifty dollars, the defendant appealed. 


Roselius, for the plaintiff. 
Preston, contra. 


Martin, J., delivered the opinion of the court. 


The defendant is appellant from a judgment by which the 
plaintiff has been allowed the sum of one hundred and fifty 
dollars for having stopped the defendant’s flat boat, which 
was cut from the moorings during the night, and was floating 
down the river. He complains of the allowance as being 
excessive. 
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Our learned brother in the District Court, who had all the 
testimony before him, has expressed his opinion, that had the 
defendant offered to the plaintiff the sum of fifty dollars, he 
would have considered it as a sufficient compensation for the 
labor and service of the latter. Indeed, some of the witnesses 
thought that ten dollars would have been a reasonable 
allowance or remuneration. 

It is difficult for us to conceive how an addition of two 
hundred per cent was thought proper to be added to a fair 
compensation, in order to balance the trouble and expense 
the plaintiff was put at in bringing the suit. 

Had the plaintiff’s claim arisen upon an express contract, 
which did not liquidate it, and had the court allowed interest 
at the rate of five per cent. a year as a compensation to the 
plaintiff for his trouble and expense in prosecuting his claim 
to judgment, it would have been our duty to relieve the 
defendant from the charge. 

It is difficult for us to see how a claim upon an implied or 
quasi contract like the present, can authorize an excessive 
allowance of two hundred per cent. There is no case in 
which the plaintiff has a less right, (if he has any) to 
remuneration for the trouble and expense of litigation. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; and that the plaintiff recover from the defendant 
the sum of fifty dollars, with the costs of the District Court, 
and that he pay those of the appeal. 
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HYDE US. GRIGSBY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In a commutative contract, when the plaintiff tenders payment agreeably to 
the terms fixed on; if the defendant fails or refuses to comply on his 


part, he will be considered as in default, and liable in damages for his 


non-compliance. 


This is an action in which the plaintiff claims six hundred 
and fifty dollars in damages, for the non-delivery according 
to contract, by the defendant, of one hundred and twenty-six 
head of beef cattle. 

The defendant denied his liability, and set up various 
matters in defence. 

The pleading and facts of the case, are sufficiently set 
forth in the following opinion of the court. 

The cause being submitted to a jury, they returned a 
verdict for the amount of the plaintiff’s claim. From judg- 
ment rendered thereon the defendant appealed. 


Deblieux, for the plaintiff, urged the affirmance of the 
judgment. 


Benjamin, contra ; maintained the following points : 


1. This suit is brought for damages for non-execution of a 
contract. In order to succeed, plaintiff must show either an 
active or passive breach, and in the latter hypothesis a 
putting in default. Louisiana Code, 1925-6-7. 

2. It was a contract of sale: the only active breach then 
that the nature of the case seems to admit of, or at all events 
the only violation attempted to be proved in the court below, 
was a sale and delivery by defendant to a third person of the 
property sold to plaintiff. But the evidence shows that this 
sale was made subsequently to the institution of this suit, if 
at all, and consequently cannot form the basis of a judgment 
against defendant. 
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3. The putting of defendant in default, as required by 
articles 1904 and 1905 of Louisiana Code, when damages 
are claimed for the passive violation of a contract, was not 
proved in the court. below ; the only demand proved having 
been made in presence of one, instead of two witnesses. This 
putting in default is not a mere matter of form. The code, 
article 1906, says positively that it is a pre-requisite to the 
recovery of damages. 


Bullard, J., delivered the opinion of the court. 


This is an action to recover damages from the defendant 
for an alleged violation of a contract of sale of a number of 
beeves. There was a verdict and judgment in favor of the 
plaintiff, and the defendant appealed. 

The defence set up in the answer is, that the plaintiff had 
failed to comply with his part of the contract, which was 
to pay the price upon the delivery of the cattle or a part 
thereof. 

It appears by the memorandum of the sale signed by the 
defendant, that the beeves were sold at six and a fourth cents 
per pound ; and in order to ascertain the weight, an average 
steer was to be selected and slaughtered. The cattle were 
to be sent to Mobile, and each party to contribute toward 
the expense of their transportation. He further avers, that 
by a subsequent agreement the plaintiff agreed to pay two 
thousand dollars in cash, as part payment for the cattle, and 
to give satisfactory security for the balance of the price. 
That thereupon a part of the cattle were put into a lot of the 
plaintiffs, where they remained several days without the 
plaintiff’s complying with his engagement. 

It is manifest from the terms of the contract as well as 
from other evidence in the case, that the weight was to be 
ascertained, and the price paid in Mobile. The plaintiff 
offered to advance ene thousand dollars, and give satisfactory 
security for the balance, and it is proved that he was in good 
credit. But the defendant refused to comply with his con- 
tract ; on a tender of the money the defendant said he had 
concluded not to receive the money and not to send the 
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cattle to Mobile. The defendant made no attempt to prove Easrrry Disr, 
June, 1857. 


any subsequent contract as pretended in his answer. 

It appears to us that the defendant was not only put in 
default, but that the plaintiff, in truth, offered to do more 
than he was bound to do by his contract, and that the verdict 
of the jury is fully justified by the evidence. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 











LUCKET US. LUCKET ET AL. 


APPEAL FROM THE COURT OF THE FOURTH! JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING, 


In an action for separation of property between the wife and her husband, 
a receipt or acknowledgment of the latter, that he had received ‘a certain 
sum belonging to the former, is insufficient to bind his creditors; as to 
them, the receipt of the money must be proved by other evidence. 

Money advanced by the wife’s father to her husband to make improve- 
ments on a piece of land he had given her, which he afterwards took 
back and gave a slave in lieu of it, cannot be recovered by her in a suit 
for separation of property against her husband. It belongs to the 


community, 


This is an action for a separation of property by the wife 
against her husband, and for an injunction to restrain the 
sheriff from paying over to Hall & Runyon, seizing credi- 
tors of her husband, the sum of three thousand two hundred 
and ten dollars, being the proceeds of a house and lot seized 
and sold as his property. 

The plaintiff alleges, she received at different times the 
following sums of money and property as paraphernal effects, 
which have come to the possession and administration of her 
husband. First, The sum of one thousand dollars, given. by 
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before the parish judge the 5th January, 1831. Second, five 
hundred dollars and a slave named Vincy, given by her 
father and received by her husband. Third, one thousand 
one hundred dollars, the price of a slave and her two children, 
inherited by her from her mother’s estate, and sold for this 
sum, and the money received by her husband. Fourth, seven 
hundred and fifty dollars, the price of a slave inherited by 
her from a deceased brother, and sold. Fifth, a slave named 
Kitty, which she inherited from her mother; making in all, 
said two slaves and three thousand three hundred and fifty 
dollars in money. 

She further alleges, that her husband is much embarrassed 
and indebted, so that she is in danger of losing her parapher- 
nal effects ; she therefore prays for judgment against her 
said husband, separating her in property, and for the said 
sum above mentioned, and the two slaves, and that she have 
the entire administration and control of the same, with a 
legal mortgage on her husband’s property for the restitution 
of said paraphernal effects. She further shows that Hall 
& Runyon have obtained a judgment against her husband 
for one thousand dollars, and have seized a house and lot, 
which has been sold by the sheriff for three thousand two 
hundred and ten dollars, and are proceeding to receive the 
proceeds in satisfaction of their claim; she prays for an 
injunction to restrain them from receiving said money, and 
the sheriff from paying it until her demand is first satisfied, 

The defendants in injunction, Hall & Runyon, pleaded a 
general denial, and denied specially that the plaintiff’s hus- 
band owed her the sums specified in the petition, or had ever 
received or had the administration of her paraphernal effects, 
or that she had any legal mortgage on her said husband’s 
property. They prayed that the injunction be dissolved with 
twenty per cent. damages on the amount of the judgment 
enjoined, and one hundred dollars in special damages. 

The injunction being allowed for the entire sum in the 
sheriff’s hands, a motion was made to dissolve it on the face 
of the papers, which was overruled. 
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The defendant, Lucket, failed to appear, and judgment by Eastsnw Disr. 


default was entered against him. 

In support of her first demand the plaintiff produced in 
evidence an anthentic act passed before the parish judge the 
5th January, 1831, in which the father of the plaintiff makes 
her a donation of a tract of land, valued at five hundred 
dollars, and her husband acknowledges therein to have 
received from her father one thousand dollars as dotal effects 
of his said wife. 

Second. She produced a public act dated the 20th April, 
1836, in which her father took back the tract of land, before 
donated, and in lieu thereof and the improvements put on it, 
gave her a slave named Vincy, and five hundred dollars in 
money, which was received by her husband. 

Third. An act of sale in which the plaintiff sold three of 
her slaves which she owned in her own right, for one thous- 
and one hundred dollars, and she offered parole evidence to 
show that this money was received by her husband. This 
evidence was objected to, but received by the court, and a 
bill of exceptions taken. 

Fourth. A public act dated the 20th December, 1835, in 
which the plaintiff sells a negro boy for the sum of seven hun- 
dred and fifty dollars, who is also mortgaged for that sum, 
which she engages to have cancelled. This act is produced 
to show that her husband received that money, but the 
testimony of a witness produced to show he had bought this 
slave for the wife, was rejected. 

Some further proof was offered in support of these claims. 

It appeared that Hall & Runyon had obtained a judgment 
against Lucket for nine hundred and sixty-four dollars, with 
interest and costs, and seized and sold a house and lot in the 
town of Plaquemine, for three thousand two hundred and ten 
dollars, which was still in the sheriff’s hands. 

it was fully proved that the husband of the plaintiff was 
much embarrassed, and owed more than he had means to 
pay. 

The district judge decided that the plaintiff was entitled to 
her judgment of separation of property from her husband, 


June, 1837. 
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to recover the sum of one thousand one hundred dollars, 
which she proved had been received by her husband, and to 
have the two slaves, Kitty and Vincy, set apart as her 
separate property. The balance of her claim was rejected. 
The injunction was dissolved so far as respected the claim of 
Hall & Runyon, and they were allowed to proceed and 
satisfy their judgment out of the money in the sheriff’s hands. 
The plaintiff appealed. 


Labauve and Stacy, for the plaintiff, contended, that the 
sum of one thousand dollars should have been allowed her, 
as it was expressly acknowledged in a public authentic act, 
to have been received by her husband, it being dotal property. 
This acknowledgment is conclusive and binding against all 
subsequent creditors of the husband, such as the defendants, 
unless fraud and collusion had been shown. Louisiana Code, 
1988, 1523-4-5. 5 Martin, M. S., 96. 8 Ibid., 547. 
2 Louisiana Reports, 543. 4 Ibid., 251. 5 Ibid., 125. 

2. The claim for five hundred dollars given in lieu of the 
land should have been allowed. It is proved by as high 
evidence as the one for one thousand one hundred dollars, 
which was established. 

3. The testimony of the witness offered to prove he had 
purchased the slave for her at her request, and which the 
plaintiff sold again for seven hundred and fifty dollars, was 
improperly rejected. The slave belonged to the estate of her 
deceased brother. The witness was requested to buy it, 
and did so, and conveyed it to her. It is only intended to 
show this slave was her paraphernal property, and as such 
sold by her for seven hundred and fifty dollars, and the money 
received by the husband. 


Edwards, for the defendants, Hall & Runyon, prayed to 
have the judgment so amended, as to allow them damages 
on the amount of their judgment enjoined, and fifty dollars 
damages for counsel fees. This he contended the defendants 
are entitled to as the injunction was dissolved as to this sum. 
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2. He denied that the plaintiff was entitled to a greater Eastern Disz, 


sum than was allowed her. Her claim to the one thousand 
dollar sum was not supported by legal and sufficient evidence. 
7 Martin, N. S., 460. 8 Ibid., 462. 

3. She is not entitled to the five hundred dollar claim. 
This was given in part of the land and improvements. The 
improvements made on the property of the wife during mar- 
riage, belong to the community, and are liable for its debts. 
Louisiana Code, 2363. 4 Martin, N. S., 212, 409. 

4. The testimony of Taylor, to prove he was the agent to 
purchase a slave for the plaintiff at the sale of her brother’s 
succession, she being heir, and to show it was dotal or para- 
phernal effects when she sold it, was properly rejected. An 
agency to* buy immovable property cannot be proved by 
parole evidence. Louisiana Code, 2255, 2269. 2 Louisiana 
Reports, 593. 


Martin, J., delivered the opinion of the court. 

The piaintiff having brought a suit for separation of goods 
against her husband, the defendants, Hall & Runyon, his 
creditors, were cited to show cause why the sale of a lot of 
ground belonging to him, which they had seized, should not 
be stayed, and an injunction was accordingly issued. She 
obtained a judgment of separation, and recovered from her 
husband the sum of eleven hundred dollars, with interest, 
and the injunction was dissolved ; from this judgment she 
appealed. 

These creditors prayed that the judgment may be amended 
so as to allow them damages and costs on the dissolution of 
the injunction, and fifty dollars counsel fees. 

They urged that the judgment ought to be affirmed, 
because the proceeds of the sale enjoined, now in the hands 
of the sheriff, are three thousand two hundred and ten dollars, 
the amount of the plaintiff’s judgment, of one thousand one 
hundred dollars, and interest, which leaves a balance more 
than sufficient to satisfy the judgment obtained by these 
creditors. 


June, 1857. 


LUCKET 
v8. 
LUCKET ET AL. 





=——— ~ 


Wit 
HH) 
ti 
} 
H 





246 CASES IN THE SUPREME COURT 


Eastern Dist. The plaintiff and appellant contends, that the District 
June, 1857. Court erred in disallowing part of her claims against her 
tucker Dusband. 

v8. I. The sum of one thousand dollars was received by her 
LUCKET ET AL. ° . 

In an action for HUSband, as appeared by an authentic document, and which 

— a her counsel contends is binding on the husband, and conse- 

ata | the wife quently on the appellees, his creditors, even those who be- 


dher husband, 
a receipt or ac. came so after the date of that document. To this they have 


k ledgment 
a oy ~ correctly answered, that an acknowledgment of the husband 
he had received is insufficient to bind his creditors; that as to them, the 
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belongs to - against the husband, Lucket ; and that it be affirmed for the 
community. — remainder, the plaintiff paying the costs of the appeal, 
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MADISON, F. M. C. US. ZABRISKIE, F. M. C. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW-~ 
ORLEANS. 


An act of sale of immovable property is valid, if legally proved, when it is 
made single, and only signed by the vendor. The acceptance by the 
vendee may be proved aliunde. 

The signature to a written instrument or act of sale, is valid when made 
by affixing the ordinary mark of the party, if it is proved by the sub- 
scribing witnesses, or other legal evidence. 

Parole evidence cannot be received to prove something different from what 
is contained in the written act of sale. 

To require the vendor to allow that a sale of certain property in Common 
street, as specified in the written act, was intended for the same kind of 
property in St. John street, would not only be rescinding the first 
contract, but substituting a new one without any written evidence 


whatever. 

The purchaser from a vendee cannot demand a rescission of the sale to 
him, when sued by the vendor for the property; he is only subrogated 
to the action of warranty, and not to any action of nullity or rescission 


for the non-delivery of the thing to the vendee, and who sold the same 
thing to him. 


This is a petitory action. The plaintiff claims an improved 
lot of ground in the city of New-Orleans, situated in St. 
John street, in the possession of the defendant. He alleges 
he purchased the lot from John Gravier, in 1822, and has 
since rented it to one Thomas Smith, f.m.c. That since 
then, in 1832, the defendant took illegal possession of the 
same, and still retains it. He prays judgment for the pos- 
session, and that he be declared the true owner thereof, and 
for damages and rents. 

The defendants pleaded a general denial, and further 
averred, that the plaintiff sold the lot in question the 6th 
March, 1828, to Thomas Smith, who sold to him (defendant) 
by notarial act, dated the 3d July, 1832. That in the act 
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of sale from plaintiff to Smith, the person who drew the act, 
described the lot as situated in Common street, instead of St. 
John street, which was the true location and description, 
inasmuch as the plaintiff never owned any property in 
Common street. 

The defendant further averred, that if he was evicted, 
owing to the error in description, that the plaintiff be required 
to deliver to Smith, and himself, a lot in Common street, 
as described in his act of sale to Smith, and from the latter 
to this respondent, or in default, fifteen hundred dollars, 
which demand he pleads in reconvention. That Smith be 
cited in warranty to defend his title. 

On the trial the defendant offered in evidence the private 
act of sale from Reuben Madison to Thomas Smith, dated 
6th March, 1828, in which the former sells to the latter, 
for the sum of four hundred dollars, two houses and lots in 
Common street, etc. This act is signed with the marque 
ordinaire of the vendor, and attested by two witnesses. On 
the 4th May, 1830, both this act and one from John Gravier 
to Reuben Madison, were presented to a notary public, by 
the attorney in fact of Thomas Smith, and inscribed 
on the notarial books of the notary, and attested by two 
witnesses. 

The reading of the act of sale from Madison to Smith, 
thus signed with the ordinary mark of Madison, and recorded 
two years after in the notary’s book, was objected to by the 
plaintiff, as being no proof of such sale, on the ground that 
it was not signed by the party in the manner required by 
the code. 2d, Because it was incomplete on the face of it, 
only being signed by the vendor. 3d, Because it was not 
proved to have been actually signed, or the mark affixed by 
the contracting party. It was received by the court and a 
bill of exceptions taken. 

The plaintiff derived title to the premises from John 
Gravier, in which the locus in quo is specified as being in 
St. John street. This title is indisputable. 

One of the witnesses to the private act of sale from 
Madison to Smith, in March, 1828, recognized and proved 
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both his own and the signature of the other witness, but had 
no recollection of seeing Madison, the vendor, make his 
mark. The act was only signed by the vendor, and made 
single to Smith. 

Parole testimony was introduced to show that Madison 
never owned any property in Common street. One witness 
said he lived with Madison, in St. John street, and knows 
he owned no property in Common street. It was proved 
that Smith lived on the premises, in St. John street, after 
Madison went away, and before the sale to the defendant. 

The sale from Smith to defendant, in 1832, recites that it 
is for “a lot forty-five feet front, on St. John street, by one 
hundred and twenty in depth, together with the improve- 
ments, etc., originally belonging to John Gravier, and by 
him conveyed to Reuben Madison, etc., and by the said 
Madison, by act under private signature, dated 6th March, 
1828, to Thomas Smith, as will more fully appear by refer- 
ence to an act of record of said instruments, passed before 
William Y. Lewis, notary public, the 4th May, 1830.” 

The cause was submitted to a jury, who returned a verdict 
for the defendant. The plaintiff appealed. 


M‘Millen, for the plaintiff, insisted that the verdict and 
judgment was erroneous, and should be reversed. That the 
private act of sale from Madison to Smith was improperly 
received in evidence, without its execution being legally 
proved. 9 Louisiana Reports, 512. 

2. But even if the execution of this act had been proved, 
it was inadmissible in evidence, for it proved no sale of 
property, not being in the required form of selling and 
accepting by the vendor and vendee. It was not even 
admissible as a promise to sell. 5 Louisiana Reports, 457. 

3. Acts under private signatures need not be written, but 
they must be signed by the contracting parties. Louisiana 
Code, 2238. 

4, In acts executed before a notary, the code says it must 
be passed in the presence of two witnesses, and if the party 
does not know how to sign, the notary must cause him to affiz 

32 
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his mark to the instrument. Thus it will be seen, that in 
case of an authentic act only, does the code authorize a 
mark. Louisiana Code, 2331. 

5. The article of the code above cited, makes the most 
marked distinction between a signature and a mark. If 
such acts were admitted, without proving their execution 
by the contracting parties, especially when it is positively 
denied, as in this case, there would be no longer security for 
property of any kind. 


Preston and Benjamin, for the defendant, contended that 
the evidence fully supported the verdict, as there was little 
or no doubt about the identity of the property; if there 
has been, the cause should be remanded for another jury. 

2. The parties to the act or bill of sale from Madison to 
Smith, were ignorant colored men, neither of whom knew 
how to write. The mistake of the locus in quo was evidently 
made by the person who drew the bill of sale, and was not 
observed by the parties. 

3. The inaccurate description of the property was the act 
of the vendor, who is bound to describe the premises cor- 
rectly. The vendee is not to suffer by his errors, nor is he 
to profit by them. But it is shown that St. John and 
Common streets are near each other, which accounts for 
the mistake, and which is not such a one as should vitiate 
the sale. See 5 Louisiana Reports, 443. 


Bullard, J., delivered the opinion of the court. 


This is a petitory action, in which the plaintiff asserts 
title to a lot of ground in St. John street, in the faubourg St. 
Mary, under a sale from John Gravier. The defendant sets 
up title under a sale from one Thomas Smith, who, he 
alleges, purchased it from the present plaintiff, but that in 
the conveyance it was erroneously described as a lot in 
Common street, whereas the plaintiff had no lot in Common 
street, and that Smith and himself have, since 1828, pos- 
sessed as owners with the knowledge of the plaintiff. 
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The defendant in his answer further demands, if it should Eastery Disr, 


be decided that, owing to said error in description, he is not 


June, 1837. 


entitled to the property he has possessed in St. John street, mavrsoy,r. m., 


then the plaintiff be condemned to deliver him possession of 
such lot in Common street, or in default thereof, pay him 
fifteen thousand dollars. 

There was a verdict and judgment for the defendant, and 
the plaintiff appealed. 

On the trial the defendant offered in evidence a private 
act of sale, under mark ordinary, of the lot in question. 
introduction was opposed on the ground that it was not 
signed by the party, as the code requires such acts to be ; 
that it was incomplete, being signed only by one of the 
parties, and that its execution was not duly proved. 

We think the court did not err. 
sale by the purchaser might be proved aliunde, and its execu- 
tion appears to have been sufficiently established by the 
testimony of the subscribing witnesses to permit it to go to 
the jury, according to the principles recognized by this court 
in the case of Tigiasco vs. Molinari’s heirs. 


Reports, 512. 


The plaintiff’s title to the lot in question is incontestable, 
unless he parted with his right by the sale to Smith. 
sale was of a lot in Common street, whereas the lot purchased 
by the plaintiff from Gravier, is situated in St. John street. 
But it is strenuously contended that here is an error, which 
falls on the substance of the thing, and it is manifest the 
vendor intended to sell his lot in St. John street, inasmuch 
as he owned no such property in Common street. 
defendant seeks to prove by parole, something different from 
what is contained in the written act. 
something more than rescind that contract, on the ground of 
error or fraud: he requires us to substitute a new contract 
in the place of it, to wit: a sale of the lot in St. John street, 
to which there is no legal evidence of any assent on the part 
Admitting that the evidence is sufficient, 
that the plaintiff sold what did not belong to him, we cannot 
supply his consent to a contract totally different, and make a 


of the vendor. 


The acceptance of the 


He asks us to do 
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Eastern Dist. new contract for the parties, particularly for land, without 
June, 1837. any written evidence whatever; nor is this such a latent 
mrrcurnt erat. @Mbiguity as may be explained by parole. Nothing is 
ae shown to raise such ambiguity, except the testimony of 
_.,., some of the witnesses, that they never knew the plaintiff 

first contract, but 


substituting 2 to own any lot in Common street. Although the evidence 
: the . . . . 
out any written in the case might be sufficient to show error on the part of 


— whal- the purchasers, so as to authorize the rescission of the 


The purchaser sale, it is, in our opinion, incompetent to show title in the 


fi vendee 
cannot demanda defendant to the lot sued for. 


rescission of the . ‘ 
ciesehies. when The demand of the defendant in reconvention, that the 


sg bed _ ven- plaintiff be condemned to deliver him a lot, according to his 
or for the pro- . . 
perty. He is act of sale, or pay damages, cannot be supported in this case. 


only Subrogate¢ The vendee of Smith has no direct action against the present 


warranty, and plaintiff; he is subrogated only to the action of warranty, in 
not to any action . ‘ ‘ 
of nullity or re- relation to the lot in Common street, and not to any action 


tee: toy the ‘ aa a 
non-delivery of Of nullity or rescission, or to recover damages for failing to 


the thing to the deliver the thing sold by that contract. 
vendee, and who 
sold the same 
thing to him. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed, and that ours be 
for the plaintiff, that he recover the lot of ground described 
in the petition, with costs in both courts. 


MITCHELL ET AL US. CURELL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the plaintiff erected certain buildings on a contract with the defend- 
ant, and the latter took possession without making any objections to the 
work, he cannot afterwards urge that there were some slight variations 


from the contract, in order to withhold payment. 


Where instalments of the price of certain work are payable either in cash 


or notes at short dates, the payer is chargeable with the discount on the 


notes thus received. 
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The undertaker or builder cannot recover items for certain work done by Fastrenn Dist. 


him, which was agreed in the contract should be done by the owner. _ May, \837. 
Where the plaintiff declares on a contract, he cannot rec: ver on a quantum eK nae 
meruit. — 


This is an action to recover the sum of six hundred and 
fifty-three dollars, the balance on a contract for building a 
store for the defendants. 

The contract and an account was annexed to the petition. 

The defendants pleaded a general denial to the account, 
and admitted their signatures to the contract, but required 
strict and legal proof of every other matter alleged. 

The case was submitted to a jury on the evidence adduced, 
who returned a verdict for the plaintiffs, allowing their whole 
claim. From judgment rendered thereon, the defendants 


appealed. 


Carter, for the plaintiffs. 


The judgment of the court below should be affirmed. 

1. The plaintiff agreed to build for defendants, a store, 
according to a contract which was signed by the parties. It 
is in evidence, that two competent judges, both builders, . 
examined the store in question, with the contract in their 
hands; and that they gave to the plaintiffs a certificate, 
stating that “the store was finished according to the terms 
of the contract.” This certificate was furnished previous to 
the commencement of this suit. 

2. The case turns upon questions of fact. A jury of the 
country has decided in favor of the plaintiffs, and the only 
objection raised by the defendants in resisting the judgment 
of the court below, consists in this, “that the floor of the 
second story was planed, instead of the floor of the first story.” 
It is in evidence, that the store, in this condition, was accepted 
by the defendants, and the tenants who have since occupied 
it, made no objections to it, nor has it had any effect on the 
rent paid for the same. This court will not permit such a 
frivolous defence to the honest claim of the plaintiffs, to pro- 
duce a reversal of the judgment of the court below. 
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3. The defendant has suffered no damage, and this court 
will not suffer him to escape from the payment of such a 
just debt. 


T. Slidell, contra. 

1. The plaintiffs have declared upon a specific contract for 
building a house according to certain articles, and ask the 
specific price. In such a case they cannot obtain a quantum 
meruit, and are obliged to show an absolute and entire per- 
formance of the terms of the contract. See Morton vs. 
Pollard, 9 Louisiana Reports, 174. 

2. The plaintiffs have failed to prove a performance in the 
following particulars : 

Ist. It is proved that the ground floor was not planed as 
stipulated in the contract: it is not shown that this was 
omitted with defendants assent. 

2d. The second story was to have three coats of plaister 
throughout ; it is shown that it had only two coats of 
plaister. Plaintiffs have not even shown the value of two 
coats of plaister. The house was leaky and badly covered. 

3. Even if the court should consider that in a case of this 
sort, and especially under the form of petition adopted by 
plaintiffs, he can recover it all where a complete and entire 
performance is not shown, still the verdict of the jury is based 
upon an allowance of two items, for discounts on the notes 
received in payment by plaintiff, and thirty-five dollars for 
heads and sills, which items are not supported by any proof 
whatever. 


Bullard, J., delivered the opinion of the court. 

This is an action to recover the balance due on a building 
contract. There wasaverdict and judgment for the plaintiffs, 
and the defendants appealed. 

It appears that when the building was completed the 
defendants received it without objection. They now urge 
that there was some slight variations from the contract. We 
think the jury warranted in concluding that those deviations 
were assented to by the defendants, who took possession 


ee 
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without objection, more especially as it appears that as much 
work was done as was called for by the contract. 

The contract specifies the time at which different instal- 
ments of the price of the work was to be paid, either in cash 
or notes at short dates; and the defendants now complain 
that they are charged with discounts on notes given 
under this agreement. It is certain, that he who pays later 
pays less, and we understand the agreement to be, that on 
fixed days the proprietors were to pay certain sums or their 
equivalent in notes at short dates. Now, the undertakers 
were under no obligation to lend their names to the defend- 
ants as endorsers of their notes, and we think the jury justified 
in concluding that the notes were to be discounted for 
account of the proprietors. 

But there is one item of the account which appears to us 
to have been improperly allowed, to wit: thirty-five dollars 
for setting up heads and sills. It was expressly agreed that 
that part of the work was to be done by the defendants 
themselves, and the plaintiffs cannot recover for it in this 
suit. In this respect the judgment is erroneous. 

The case of Morton vs. Pollard, cited by the defendants’ 
counsel appears to us inapplicable. It is true, that when the 
plaintiff declares on a contract he cannot recover on a quantum 
meruit, but in this case no offer was made to prove the value 
of the work different from the price fixed by the contract. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed ; and it is further 
adjudged and decreed, that the plaintiffs recover from the 
defendants the sum of six hundred and eighteen dollars and 
eighty-two cents, with costs in the District Court, those of 
the appeal to be paid by the plaintiffs and appellees. 
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LANUSSE US. MINTURN. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The hypothecary action is barred by the lapse of ten years after the plain- 


tiff’s right to sue accrued, and before the institution of suit. 


In a petitory action, where the defendant holds by a title translative of 
property and in good faith, after the lapse of ten years he will hold the 


property against a better title, by prescription acquirendi causa. 


So, where the title of the plaintiff is barred by prescription acquirendi 
causd, he cannot a fortiori, enforce a mortgage or real right to the pro- 


perty when the prescription liberandi causé is opposed to him. 


This is an hypothecary action. The plaintiff alleges that 
while the community of property existed between her and 
her late husband, Paul Lanusse, he purchased a valuable 
house and lot in the city of New-Orleans, at the corner of 
Bienville and Dauphine streets, which he afterwards sold, 
and is now in the possession of the defendant. She further 
shows that her husband becoming much embarrassed about 
the year 1822, she renounced by notarial act, the community 
of acquests and gains, and claimed her paraphernal and dotal 
rights, amounting to ninety-one thousand one hundred and 
three dollars. That the sum of fifty-four thousand five 
hundred and forty-three dollars is still due to her from her 
late husband; and that in consequence of her legal mortgage, 
the house and lot thus sold by her husband is liable to pay 
the balance, or so much of her said claim as it will sell for. 
She prays that she have judgment enforcing her said 
mortgage. 

The defendant pleaded a general denial, and averred that 
he purchased the property in question from the syndic of the 
creditors of J. H. Martinstein, who is bound to warrant and 
defend his title. 

The syndic denied every allegation in the petition, and 
averred that Martinstein purchased said property from Jean 
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Lanna, by notarial act, dated the 28th October, 1818, whom 
he cites in warranty. 

Lanna pleaded a general denial, and averred that he 
purchased the premises from P. Lanusse, the plaintiff’s 
husband, in 1819, and that she joined in the act of sale and 
renounced every privilege or mortgage she might have on 
said property, in favor of the purchaser, and which she was 
permitted to do by the laws then in force. 

In a supplemental answer ali the defendants joined in the 
plea of prescription. 

Upon these issues the cause was tried before the court. 

The evidence showed that on the 28th October, 1818, 
Lanusse sold to Lanna the present house and lot, and one in 
St. Louis street, for fifty thousand dollars, in cash, paid in 
presence of the notary. Mrs. Lanusse did not join in this 
sale or make any renunciation whatever. On the 24th 
February, 1819, Lanna re-conveyed this property to Lanusse 
for the same price, who, on the 21st September, 1819, sold 
the house and lot in question, to Lanna, for twelve thousand 
dollars, and in the act of sale the wife joined and renounced 
all her rights thereon in due form of law. 

This suit was instituted the 18th June, 1835. On the 22d 
May, 1822, by notarial act, the plaintiff renounced the com- 
munity existing between her and her husband, in consequence 
of his insolvency. 

The district judge was, however, of opinion, that the 
renunciation of the plaintiff in the sale to Lanna, was valid 
and binding on her, and gave judgment for the defendant. 
The plaintiff appealed. 


Magnin, for the plaintiff, contended, that her claim was 
fully established by the judgment against her husband, 
which shows the amount due to her as paraphernal effects, 
and recognizes her legal mortgage on the property of her 
husband for its restitution. This judgment was rendered in 
the concurso of creditors, in the case of the Planter’s Bank vs. 
Lanusse. 12 Martin, 167. 

33 
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2. The judgment of the plaintiff is full evidence of her 
claim, even against a third possessor of property purchased 


originally from her husband. See 11 Martin, 607. 1 Martin, 


M. S., 1, 12, 62. 3 Ibid., 229. 4 Ibid., 368. 

3. This case is identically the same as that of Lanusse vs. 
Lanna, 6 Martin, N. S., 103; in which the present plaintiff 
was allowed her right of mortgage against the creditors of 
her. husband. There is only a slight variation in the two 
cases, as to the manner and form of thesale. In this one 
from Lanusse to Lanna, there is a pretended renunciation of 
the wife set up. See also the case of M‘Carty vs. Fanchon. 
6 Martin, N. S., 116. 

4. The last act of sale from Lanusse to Lanna makes no 
mention of the act of retro-cession, and was passed before a 
different notary, conseauently the wife was ignorant of all 
this, and made her renunciation in error. 

5. The consideration having been paid in cash in the first 
sale, to which the wife was no party, there was no considera- 
tion in the second, to which she renounced, consequently her 
renunciation is null and void. 

6. The last act of sale was passed before a different notary 
from the one before whom the first sale and retrocession were 
made, in order that he might not know how to trace the 
title and mention these facts, and with a view to conceal 
these alienations from Mrs. Lanusse. 

7. The first sale is perfect and valid between the parties 
but has no binding effect on Mrs. Lanusse, because she was 
no party thereto. But the second sale before a different 
notary without mention of the former one, and not tracing 
the title to the same source ascending, is a nullity, because 
by the first sale Lanusse was divested of his right to this 
property, which became vested in Lanna. Louisiana Code, 
2418, 2427. Pothier de la Propriété, Nos. 323, 326. 

8. There was no consideration for the second sale, and the 
renunciation of the wife was obtained through error, and is 
therefore null. Louisiana Code, 1818-19, 1890, 1835, 1813 
to 42, 3323-4, 2414, 2439, and Rogron’s note to article 1591 of 
the Code Napoleon. 
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9. The prescription pleaded by the defendants cannot avail Eastrers Disr. 
them in this case. The plaintiff’s rights accrued under the June, 1837 
Civil Code of 1808, in which the prescription of mortgages —_Lanussr 
and the hypothecary action is fixed at thirty years. Civil weiiea 
Code, page 473, article 81, No. 3. 

10. Under the Louisiana Code this prescription is fixed at 
ten years, but it can only run from the date on which this 
code was in force, which was the 20th June, 1825. This 
suit was commenced the 18th June, 1835. 


Slidell, Locket, Hoa and Canon, for the defendant and the 
warrantors, relied on the effect to be given to the renunciation 
of the wife, who is the present plaintiff, in the act of sale, to 
the property in dispute. 

2. Prescription is complete ; more than ten years having 
elapsed since the promulgation of the Louisiana Code, to the 
institution of this suit. The code was promulgated and in 
fotce in the parish of Orleans, where these transactions took 
place, the 20th May, 1825, and suit was not commenced 
until the 18th June, 1835. 


Bullard, J., delivered the opinion of the court. 
The plaintiff seeks to enforce a legal mortgage upon 
certain real estate, sold by her late husband P. Lanusse, in 
1819, and now owned by the defendant. The defence set 
up in the answer is, first, that the plaintiff, then the wife of 
Lanusse, intervened in the sale, and formally renounced her 
tacit or legal mortgage on the premises; and second, the 
prescription of ten years. 
We have not thought it necessary to inquire into the 
solidity of the first ground of defence, being satisfied that the 
plea of prescription ought to be sustained. The hypothe- 
r oe cary action 18 
The Louisiana Code began to operate here on the 20th barred by the 
m ‘ ; ; ; lapse of te 
May, 1825, and this suit was instituted on the 18th June, years, nies 
1835. During those ten years, and for some time preceding Plaintiff’s right 
= A to sue accrued, 


the promulgation of the code, the plaintiff was capable of and before the 
‘ ace ; .___ institution of 
proceeding to enforce whatever right she had, having suit. 


renounced the community. 
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Eastern Dist. If this were a petitory action, and the defendant had set 
June, 1837. up prescription acquirendi causd, however valid may have 
mecuanics’ ann been the title of the plaintiff originally to the property itself, 


mee. and however superior to that of the defendant, we have no 


waxxs. doubt the plea must have prevailed, because the defendant 
By perery holds under a title translative of property, and in good faith. 
the defendant How is it when the plaintiff asserts only a real right in the 
holds by a title 


translative of thing and seeks to have the property sold for her benefit ? 
Loe Pager ton Independently of all positive authority on the subject, it would 
the lapse of ten seem as clear as that the greater includes the less, that if she 
years, he will 


hold the proper: could not recover the property in a real action, she could not 
ty against a bet- ab : ees Banos 
ce ihe by pre- @ fortiori, enforce any real right in it, when the prescription 


scription acgui- ]; : Aa j 
nendi causi. liberandi causé is opposed to her. But the code contains a 


na the positive enactment on this subject. “This prescription has 
title of the plain- : 

tiff is barred by also the effect of releasing the owner of an estate from every 
prescription ac- : : ~ ; 

tuireni causa, Species of real rights, to which the preperty may have been 


oe —, @ subject, if the person in possession of the right has not exer- 
oro, entorce . ° . . . — 

a mortgage or Cised it during the time required by law.” Louisiana Code, 
real right to the . ° a 

ccmty Vhen Grticle 3495. 4 Louisiana Reports, 326. 

the prescription 
liberandi causé [t is, therefore, ordered, adjudged and decreed, that the 
is opposed to 


him. judgment of the District Court be affirmed, with costs. 


MECHANICS’ AND TRADERS’ BANK US. BANKS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


A bank is bound for the amount entered as a deposit on the bank book, to 
the credit of the depositor, by any of the clerks, where there is no evidence 


of fraud or collusion between the clerk and the depositor. 


This suit is instituted to recover from the defendant the 
balance of a bank account amounting to one thousand three 
hundred and eighty-five dollars. 
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The defendant denied that he owed the bank or had over- Easrenw Dist. 
drawn his account. He further averred that the bank was _7#né 1897- 
indebted to him on account of moneys deposited, between the mrcnaxrcs’ anv 


? > BANK 
dates referred to in the account of the bank, for a balance of 7**""?) 
one thousand six hundred and fourteen dollars and ninety- = BA*¥* 


three cents, for which he prays judgment in reconvention, 
and for costs. 

On this issue the case was submitted to a jury. The day 
book or blotter of the bank, and the bank book of the defend- 
ant were produced in evidence. After examining the respec- 
tive entries and accounts with explanations of counsel, the 
jury rejected the plaintiffs’ demand, and allowed the sum 
claimed in reconvention. From judgment rendered thereon 
the plaintiffs appealed. 


Sterret, for the plaintiffs. 


Conrad, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiffs sued the defendant on a balance of account; 
he claimed a larger sum in reconvention, had judgment for 
the excess, and they appealed. ‘ 
The whole controversy turns on the verity of a deposit of 
three thousand dollars, which the defendant claims. He 
produces his bank book, in which the deposit is entered in 
the hand writing of one of the clerks of the plaintiffs, who is 
not the one particularly charged with receiving deposits, 
but it is in evidence that deposits are received, and entries emai 
“ ’ A bank is bound 
thereof made, by any of the clerks, when the one particularly for the amount 
: . entered as a de- 
employed for the purpose is not at his desk. 


osit on the bank 


er ee . ; : - book, to the cre- 
The plaintiffs show that the entry of the deposit made in 3°°%2 ‘0. om 


the scratcher, the book in which deposits are first entered, sitor, by any of 
d he d Ls ae the clerks, when 
was made on the day on which the deposit is stated to have there is no evi- 
been received, or afterwards, but after the items of the money se 
received on that day had been cast up, and that the amount — — sata 
eae ° ‘ P and the depo- 

of the deposit is not included in that of the money received sitor. . 


on that day. 
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It seems to us that the court did not err. It does not 
appear, neither is it alleged, that there was any connivance 
or collusion between the defendant and any clerk of the 
bank. There is evidence of the deposit in the entry on his 
bank book, and the plaintiffs must be bound by it. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


NATHAN US. GARDERE. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the vendor expressly renounces his privilege and mortgage in the 
act of sale, and takes notes for the price of the thing sold, neither him, 
nor those subrogated to his rights against the common debtor, can exercise 
any privilege or mortgage in case of non-payment of the notes. 

Where a partnership purchases a number of slaves, and one partner gives 
his notes to the vendor of the slaves for his share of the price, this is not 
a partnership, but a private debt. The endorser who pays has no claim 


against the partnership. 


The plaintiff shows that a short time before the 17th day 
of May, 1832, he formed a partnership with M. Duralde, J. 
B. Perrault and Livaudais, Charbonnet & Co., and that it 
became necessary to purchase slaves to carry on their 
partnership business. At the above date the partnership 
purchased thirty-seven slaves, each partner giving his own 
notes for his share of the price. That M. Duralde gave his 
three promissory notes of two thousand five hundred dollars 
each, payable in one, two, and three years, to the vendor of 
said slaves, which notes were endorsed by the petitioner. He 
further shows, thatin 1834-5, the two last notes became due, 
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and were paid and taken up by him, (the said Duralde Fasrsrx Disr. 
having become insolvent,) and that he is subrogated of right J 1897- 
and by public act, to the rights of the vendor against the xarsay 
debtor. The plaintiff also alleges, that M. Duralde has me se 
a concordat and assignment to his creditors, of his property, 
and that among other things, thirteen of the said slaves so 
purchased as before stated, were surrendered up to F. 
Gardére, Esq., agent or assignee for the creditors, and have 
been by him sold, and the proceeds yet remaining in his 
hands. That by virtue of the payment of said two notes of 
two thousand five hundred dollars each, as endorser, being so 
much advanced to the partnership, and by virtue of the 
subrogation of your petitioner to the rights and privileges of 
the vendor of said slaves, he is entitled to be paid by prefer- 
ence on his privilege and mortgage, out of the proceeds of 
said slaves. He prays that the proceeds, either in cash or in 
notes, of the sale of said slaves, be sequestered, and that he 
have judgment to be paid accordingly. 
The defendant pleaded a general denial. In the act of 
sale of these slaves to the company, on receiving the endorsed 
notes of each of the partners for his share of the price, to wit: 
seven thousand five hundred dollars, the vendor renounced 
the privileges and mortgages he might have therein, to the 
purchasers. 
The district judge gave judgment for the defendant, and 
dissolved the sequestration of the funds, with costs. The 
plaintiff appealed. 


Conrad, for the plaintuff. 


1. The slaves, or the proceeds of which the plaintiff claims a 
privilege, were purchased (so far as regards the interest of 
Duralde therein,) with the funds of the plaintiff. The part- 
nership was enriched by means of this purchase, and he is, 
therefore, a creditor thereof to the amount advanced by him 
for this purpose. If so, he certainly has a preference on their 
price, over the private creditors of the partners. Louisiana 
Code, articles 2794, 2835. 5 Martin, N. S., 6257. 2 Louisiana 
Reports, 112. 
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Eastern Dist. 2. The principles which govern partitions between co-heirs 
June, 18387. apply equally to partitions between other co-proprietors. 
~ xarnan Louisiana Code, article 1304. Now, according to those prin- 
canznz, ciples all sums advanced by one co-pruprietor for the amount 
of debts or useful expenses, is privileged on the property 

owned in common. Louisiana Code, article 1272. 


De Armas, contra. 


Bullard, J., delivered the opinion of the court. 


If the plaintiff have a privilege to be paid the amount of his 
claim out of the price of the slaves mentioned in the petition, 
it must result either from a legal subrogation to the rights of 
the vendor, he having paid the price as endorser of Duralde, 
or from his having paid more than his share of the price of 
the slaves, as a partner in the association of Dugué, & Co., 
by which he became a creditor of that firm, and is first to be 
paid out of its property. Both these grounds are asserted by 
the plaintiff in his petition and supplemental petition. We 
proceed to examine his pretensions in the order in which they 
have been presented, premising that those pretensions are to 
be considered in reference to third persons, it being admitted 
that the defendant represents the mass of the creditors of 
Duralde. 

I. Thirty-seven slaves were put into the concern and 
purchased at the same time from the same person, each of 

Where theven- four partners giving his notes for his share of the price. 
= Duralde’s share was seven thousand five hundred dollars, for 
privilege _ and which he gave three notes, endorsed by the plaintiff, of two 
mortgage in the 4 
act of sale, and thousand five hundred dollars each. The two last were 
takes notes for protested and taken up by the plaintiff, as endorser. The 


the price of the 

os = pons plaintiff having an interest in paying, on making that pay- 
1 , . . . 

those subrogated Ment was legally subrogated in whatever privileges or mort- 


ge 
cn May mes gages the vendor may have had. But in the act of sale 


mon debtor, can signed by all parties concerned, the vendor expressly renounc- 
exercise any pri- > bona : : i 
vilege or mort- ed the privilege and mortgage which would otherwise have 


i f ang 
doers of resulted from the sale. It is clear, therefore, that the plaintiff 


the notes. acquired no privilege or mortgage by subrogation. 
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II. The thirty-seven slaves thus purchased became, the 
joint property of the partners in the Barrataria Association ; or 
let it be conceded for the sake of the argument, that they 
became partnership property. Was the price due by Duralde 
for his share of the slaves a partnership debt? Each partner, 
it would appear, was bound by agreement to bring into the 
concern, the proportion of thirty-seven slaves. This was 
done, but in purchasing these slaves from a third person 
each partner engaged to pay only his part of the price. He 
had complied with his obligation to the concern, by furnish- 
ing his share of the slaves. We cannot perceive how the 
price to be paid by any one partner for his share of the stock 
in trade, became a debt due by the partnership. It will not, 
surely, be contended, that either of the other partners is 
liable towards the present plaintiff for any part of the money 
paid by him, as surety or endorser of Duralde. Suppose, 
instead of purchasing from the same person each an undivi- 
ded interest in the slaves, the parties had agreed to bring in 
each a certain number of slaves, and that Duralde had given 
one of his partners as surety towards a third person for the 
payment of the price of his proportional number of slaves, 
and that partner had been compelled to pay the price, in 
what sense of the word could that be looked upon as a 
partnership debt? Or what recourse could the partner who 
had paid have exercised against the other partners? 

But, however, that may have been originally as between 
the partners themselves, it is shown that the slaves in ques- 
tion have been separated from the other property of the 
concern, and assigned to Duralde, as his share, with the 
consent of the plaintiff. When they were sold by the 
defendant they had ceased to be partnership property, having 
been withdrawn from the concern by Duralde. After the 
plaintiff had taken up the first note as endorser, to wit: on 
the 11th December, 1834, by act before a notary, he sold to 
Duralde, all his interest in the slaves in question, or a part 
of them, for nine hundred dollars paid in hand. In the act 
he acknowledges that they had been withdrawn by Duralde, 
and conveys to him all his title as a co-proprietor. 

34 


265 


Eastern Dist. 
June, 1837. 


NATHAN 
vs. 
GARDERE, 


Where a part- 
nership purcha- 
ses a number of 
slaves, and one 
partner gives his 
notes to the ven- 
dor of the slaves 
for his share of 
the price, this is 
nota partnership 
but a__ private 
debt. The en- 
dorser who pays 
has no claim 
against the part- 
nership. 








266 


Eastern Dist. 
June, 1837. 


WHITNEY Et UX. 


v8. 
O’BEARNE ET AL. 





CASES IN THE SUPREME COURT 


We, therefore, concur with the court below, that the 
plaintiff has failed to show any privilege, as alleged by him. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 














WHITNEY ET UX. vs. O’BEARNE ET AL. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 

The curator ad hoc can only be allowed his fee for defending the interest of 

an absentee contradictorily with him, or his representative, and is to be 


paid by the person whose interest he defends. 


In the case of W. W. Whitney and wife, against Eleanor 
O’Bearne et al., in the Court of Probates, L. C. Duncan, 
Esq., counsellor and attorney at law, having been appointed 
curator ad hoc to the absent defendants, and having acted 
and rendered services therein, took a rule on the plaintiff to 
show cause why the sum of one thousand dollars should not 
be allowed him as a fee for services rendered in this case, 
and that the same be taxed with the other costs incurred 
therein. 

The plaintiffs showed for cause, that there was no law 
requiring them to pay such fees, or rendering them liable in 
any way, for such costs and charges. 

Upon this issue, and upon proof that there were services 
rendered by the applicant for the rule, the judgeof probates 
gave judgment, ordering the register of wills to tax among the 
costs the sum of one thousand dollars as a fee to the curator 
ad hoc, to be paid by the party cast, reserving to the plaintiffs, 
(who were the party cast in the case,) their right to recover 
back from the absent defendants this sum. 
From this judgment the plaintiffs appealed. 
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Grymes, for the appellants, urged the reversal and annul- Easrrrw Disr. 


ment of this judgment, on the ground that it was contrary to 
law and the repeated decisions of this court, and contended 
that it was more excessive and grievious in its character than 
a Mevican forced loan. He cited the cases of Pontalba vs. 
Pontalba, 2 Louisiana Reports, 466; and Hewett et al. vs. 
Wilson, 7 Louisiana Reports, 70. 


L. C. Duncan, in proprid persona. 


Martin, J., delivered the opinion of the court. 

The defendants being absentees, Lucius C. Duncan was 
appointed their curator ad hoc. The plaintiffs suffered a 
non-suit, and the court on motion of Duncan, allowed him 
one thousand dollars for his services in the case. The 
plaintiffs appealed. 

This case differs from that of Pontalba vs. Pontalba, 2 
Louisiana Reports, 466, only in this; that in the latter, judg- 
ment was given in favor of the defendant’s curator against 
the plaintiff herself. In the present case, the judgment in 
favor of the curator is given against the defendants, but the 
plaintiffs are ordered to advance the amount of the judgment 
with a reservation of their right to recover the sum so 
advanced, from the defendants. 

In the case of Pontalba vs. Pontalba, we held that the 
plaintiff was not bound to remunerate the curator for his 
trouble. That his remuneration, if he were entitled to any, 
must come out of the estate of the person whom he 
represented. 

In a later case, we held, that a curator could not have any 
allowance made to him for his trouble, otherwise than con- 
tradictorily with the person whose estate or interests he 
represented. See the case of Cooley vs. Beauvais, 9 Louisiana 
Reports, 85. 

The decision now under consideration violates the principle 
settled in the latter case, and does injury to the defendants, 
in condemning them to pay a sum of one thousand dollars to 
the curator, without their ever having been cited, or having 
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a case in which they are not otherwise represented, than by 
the person in favor of whom the allowance is made. The 
case under consideration violates the rights of the plaintiffs in 
imposing on them a forced loan, in compelling them to 
pay a sum of money in discharge of a void judgment pro- 
nounced against a person who was not cited, thus giving 
them an illusory subrogation to the curator’s right. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates, in favor of the curator 
ad hoc, against the appellants, be annulled, avoided and 
reversed, and that he pay the costs of the appeal. 








SUMNER ET AL. US. BERTOLI. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


Where there is no defence, and where the appellant fails to bring up the 
evidence so as to enable the court to examine the case on the merits, and 
when the appeal is evidently taken for delay, the court will exercise its 
discretion, and not dismiss, but affirm the judgment, with costs, and ten 


per cent. damages. 


This suit was instituted to recover an account for merchan- 
dize and groceries sold and delivered to the defendant, 
amounting to three hundred and fifty dollars. The plaintiffs 
had final judgment without any answer filed or defence made. 
From this judgment the defendant appealed. 


Preauz, for the appellant, assigned for error, that by the 
record it did not appear that the witness, on whose testimony 
the judgment was rendered, had been sworn. 
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2. The case should be remanded for a new trial, the 
evidence being insufficient to support the judgment. 


Randall, for the appellees, prayed that judgment be 
affirmed, with ten per cent. damages. 


Bullard, J., delivered the opinion of the court. 


The appellant assigns as error, that it does not appear by 
the record that any witnesses were sworn according to law, 
in order to prove the claim of the plaintiffs. 

It appears by the judgment itself, that the testimony of 
Henry Fisher satisfied the court below of the justice of the 


plaintifis’ demand. His testimony could not have been before § 


the court, if he had not been previously sworn to give evidence. 
The defendant made no defence to the action, and does not 
now pretend that the evidence offered was insufficient, nor 
has he enabled us to decide upon such a question, by 
bringing up with the record, a statement of what the witness 
testified. 

We are satisfied that the sole object in prosecuting this 
appeal was delay. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs ; and 
ten per cent. damages. 
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A person who is cited in warranty cannot be called and sworn as a witness 
for the plaintifftherein. He stands as a real party in interest to warrant 
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Eastern Dist, A motion to file a supplemental petition and take the answer of the war- 
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rantor to written interrogatories, comes too late after the trial has 


commenced. 


Third persons in possession are not bound to prove by counter-letter the 
simulation of a contract between others, who claim the property, but may 


make good their allegation by any other legal evidence. 


Where simulation in a sale is charged by the possessors of property, and 
who were not parties to this sale, the jury will be supported in their 
verdict finding the simulation, by presumptive and circumstantial 


evidence. 


This is a petitory action. The plaintiff alleges that John 
Gravier, whose estate he represents, purchased a lot of ground 
forty feet front on.Girod street, in New-Orleans, by one hun- 
dred and eighty in depth, at the probate sale of the succession 
of Pierre Cullion, deceased, the 14th October, 1822, and 
that on the 16th of that month Jean Laurel, the testamen- 
tary executor made him a title by notarial act. He further 
shows that Gravier for some time before his death suffered 
his affairs to become much deranged, and that the defendant, 
Elizabeth Cullion, f. w. c., in 1828, took possession of said 
lot, and has since sold a part of it to one Alexander Baggett, 
who are together in possession of the entire lot. He prays 
judgment declaring said property to belong to the succession 
of said John Gravier. 

The defendants denied that the plaintiff had any right or 
title to the premises in dispute, in behalf of Gravier’s estate. 
They averred that the property in question belonged to the 
succession of the late Pierre Cullion, and that in 1828, his 
testamentary executor, Jean Laurel, was ordered by the 
Court of Probates, and that his succession being divided 
among his three natural children, this lot and the improve- 
ments became the share of Elizabeth, (one of the defendants, ) 
who was one of them. They expressly aver that the pretended 
sale by the testamentary executor to Gravier, was simulated, 
and null and void. That the children of Cullion were then 
minors, and the executor had no authority to sell ; that in 
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making said sale none of the forms required in the sale of Easterw Dist. 


minors’ property were observed. 

The defendants called in warranty Marie F. Cullion, Jean 
P. Cullion, co-heirs of the defendant, Elizabeth, on the 
ground of their liability resulting from the act of partition 
among them of their deceased father’s estate, in 1828, and 
likewise Jean Laurel, the testamentary executor of the 
ancestor of these heirs. 

The executor pleaded a general denial. 

The co-heirs cited in warranty averred that the sale from 
the testamentary executor to Gravier was simulated, null and 
void ; that the children of Pierre Cullion were all minors at 
the time, and not represented, and none of the forms for the 
sale of minors’ property were observed in this case. 

Upon these pleadings and issues, the cause was. tried 
before a jury. 

Laurel, the late testamentary executor of P. Cullion, after- 
wards pleaded a peremptory exception, that he was in no 
way liable in warranty as executor, and prayed to be 
dismissed. The plaintiff joined in this exception and prayed 
for the dismissal of Laurel. The exceptions were not 
disposed of. 

On the trial the plaintiff offered Laurel as a witness, which 
was objected to on the ground that he was a party to the 
suit on the record, and the objection sustained. 

The attorney for the plaintiff then moved that his answer 
in writing to written interrogatories be taken on oath and‘ 
admitted as evidence, which was also objected to, and the 
objection sustained. 

Parole and documentary evidence was produced to show 
and support the title on both sides, and to prove the simula- 
tion in the sale by the executor of Cullion to Gravier. 

The jury returned a verdict for the defendants, and from 
judgment rendered thereon, the plaintiff appealed. 


L. Janin and Denis, for the plaintiff. 


1. The object of this suit is the recovery of a lot of ground 
in Girod street, and a small house on it, which was bought 
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by John Gravier, on the 14th October, 1822, at the probate 
sale of the property of one Pierre Cullion, and which never 
was alienated by Gravier, and is therefore considered as 
belonging to his estate. 

2. The defence is, that the sale from Jean Laurel, Cullion’s 
executor, to Gravier, was simulated, or rather, that Gravier 
bid in the property for Laurel ; that it, therefore, never ceased 
to belong to Cullion’s estate, until by a partition or compro- 
mise between Cullion’s legatees, it fell to the share of the 
defendant, one of those legatees. 

3. The notarial sale to Gravier, states, that the lot was 
adjudicated to him for one thousand one hundred and five 
dollars ; that according to the terms of the adjudication he 
paid two hundred and seventy-six dollars and twenty-five 
cents, cash, (one fourth of the price,) in the presence of the 
notary, and gave for the balance of eight hundred and twenty- 
eight dollars and seventy-five cents, two notes at one and 
two years. These two notes were never paid by Gravier, 
and are found in the record. 

4. In 1824, the house and lot were rented to Elizabeth 
Cullion, the present defendant, and she occupied it, when on 
the 24th November, 1827, Laurel, the testamentary executor, 
renewed his account. This account was contested, and 
after various proceedings, the Court of Probates amended it 
by declaring the above mentioned sale simulated, and order- 
ing the property to be brought back to the estate. It was 
already, as has been shown, in the possession of one of the 
heirs, who acquired the exclusive title to it by a compromise 
with her co-heirs. 

5. Gravier was no party to these proceedings, and it is 
obvious that this judgment of the Court of Probates could 
not affect his rights. The question then again recurs, 
whether the sale was indeed simulated. 

6. The strict truth of the matter is, that the sale was 
genuine ; that Gravier was, in 1822, at the time of the sale, 
and still more during the following years, when his notes fell 
due, overwhelmed by debts, judgments and seizures ; that he 
paid neither these notes nor other more pressing demands on 
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him, that he neglected his business entirely, and that he 
cared little what became of this lot, and allowed the executor 
and the legatees to settle their matters as they pleased, pro- 
vided they did not trouble him for the payment of the notes. 
If Gravier was indeed aware of what was going on, which is 
more than doubtful, he felt no interest in interfering, for he 
would have found it difficult to pay the notes, had he been 
inclined to do so, and his other creditors would immediately 
have seized the lot, ifit had been free from mortgage. 

7. But to the curator of Gravier’s estate it is not permitted 
to imitate Gravier’s reckless and desperate carelessness ; and 
if it be true that the title was legally vested in Gravier, who 
never parted with it, the curator must assist it. 

8. Had the executor indeed intended to buy this lot 
through an interposed person, he would not have chosen 
Gravier, over whom several seizures were nearly constantly 
Ampending, and whose property was hardly ever free from 
judicial mortgages. Gravier never covered other people’s 
property ; he found it necessary to put his own very frequently 
in other people’s names. 

9. But there is direct testimony, from which it follows, 
that the sale was serious. 

10. The cash payment was made in the presence of the 
notary. 

11. Previous to the sale, the proceeds of the sale were 
ordered to be deposited in bank, at the instance of the attorney 
for the absent heirs. This order is of the 7th September, 
the sale of the 14th October, 1822. The executor, therefore, 
knew that his proceedings would be closely watched, and 
the payment of the obligation enforced. 

12. On the 29th October, 1823, shortly after Gravier’s first 
note fell due, the obligations were given up to the executor, 
on his giving security, and by him delivered to his counsel. 

13. Gravier’s two notes were regularly protested on the 
days on which they fell due. 

14. Subsequently, (in 1826,) the executor’s attorney in 
fact, and his counsel, delivered these notes to the attorney 
appointed to represent the absent heirs, “ for the purpose of 

35 
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Eastern Disr. devising the means of recovering the amount thereof,” but 


nothing was then done. 

15. In 1827, the executor filed an account in which he 
debits himself with the whole amount of the purchase money, 
and credits himself with the amount of the two protested 
notes, which, he says, “remain in the hands of H. R. Denis, 
Esq., where the same were placed to be recovered by legal 
process.” 

16. To this account he charged Elizabeth Cullion with 
the rent of the house in dispute. This was no doubt irregu- 
lar, but it may well be presumed that he intended to credit 
Gravier’s notes with this amount. Gravier may indeed have 
considered it preposterous to trouble the legatee for the rent, 
when she did not trouble him for the payment of his notes ; 
he left it to the executor to settle the matter. 

17. Elizabeth Cullion, and the other legatees, opposed the 
executor’s account. Two of the grounds of her opposition 
were, that she could not be liable for rent to the executor, 
when she had rented the house from Gravier, and that the 
executor was bound for Gravier’s notes, because he had 
neglected to collect them. 

18. They could not have admitted in a more positive 
manner, the genuineness of the sale to Gravier, and assuredly 
the conduct of the executor evinces a sincere desire to 
enforce payment. Thus far the pretended simulation was 
not thought of by any of the parties. 

19. But about a fortnight later, the same parties filed a 
supplemental opposition, in which they allege that the sale 
to Gravier was simulated. 6 Martin, 280. 

20. It is difficult to conceive how this could destroy the 
effect of their former judicial admission; nevertheless, the 
Probate Court declared the sale simulated, without taking 
any notice of Gravier, and upon no other testimony but that of 
one Jean Barthet, f. m.c., who said that Laurel had paid 
taxes and made repairs on the houses sold to Gravier and 
Casteres, and that he had seen several receipts for rents made 
out in Laurel’s name. And while by this most extraordinary 
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received on them remained to the credit of the estate ; the Easrern Dist. 
June, 1837. 


executor was compelled to pay them over, and was allowed 
his commission on them. 

21. Thus the matter stood in 1828. Has the simulation 
been proved more clearly at the trial of the present case ? 
Two witnesses qnly speak of it, the one is the same Jean 
Barthet, who was examined in 1828. He now, for the first 
time, relates a conversation which he had with Gravier, in 
1827, which would be important if it were true, and which 
he would undoubtedly have stated in 1828, at his former 
examination, if he had not invented it since. And even his 
testimony shows that Laurel considered and treated the sale 
asreal. The other witness is the counsel who obtained the 
judgment of the Probate Court, by which the sale was 
declared simulated, and who states only vague impressions 
and indistinct recollections without either giving the grounds 
of his belief, or relating any facts within his knowledge. 

22. It is evident that the testimony of Jean Laurel would 
have been very material in this case. It was rejected, and a 
bill of exceptions taken to the opinion of the court. Fora 
correct understanding of this bill of exceptions, it ought to be 
observed, that Laurel was called in warranty, excepted to this 
call, and that this exception never was disposed of. Spencer’s 
syndic vs. Lee, 2 Louisiana Reports, 473. Franklin’s Curator 
vs. Soward, 3 Louisiana Reports, 272. These two authorities 
establish, that if a nominal defendant has no interest in the 
suit, he may be examined as witness. 


D. and J. Seghers, for the defendants and appellees, 
contended, that the plaintiff failed to make out his case, and 
that the judgment and verdict should stand. 


Bullard, J., delivered the opinion of the court. 


The plaintiff, as curator of the estate of Joh Gravier, sues 
to recover a lot of ground in the faubourg St. Mary, which 
was adjudicated to his intestate, at a probate sale, in 1822, 
provoked by Jean Laurel, executor of the last will of Pierre 
Cullion. The defendants, one of whom is one of the heirs of 
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Eastern Disr. P. Cullion, and the other her vendee of a part of the same 
June, 1837. lot, aver in their answer, that the sale from Laurel to Gravier 
Pe et al 5 2a > 
cravier’s Was simulated and fraudulent; that Gravier never was in 


conaToR possession, and never paid the price, but acted as a person 


CULLION ET ar, interposed, and that in truth, Laurel was the real purchaser, 
and that afterwards the sale was rescinded by the Court of 
Probates, and Laurel ordered to restore the property to the 
heirs, which was accordingly done, with the full knowledge 
of Gravier ; Laurel was cited as warrantor. 
The case was tried by a jury, who found a verdict for the 
defendants, and the plaintiff appealed. 


A personwhois Our attention is first called to a bill of exceptions, from 
cited in warranty ¢ , ‘ 
cannot be called Which it appears that the court refused to permit Jean Laurel, 


and sworn as a : 
witness for the he late executor, to be sworn as a witness on the part of the 


Plaintiff therein. plaintiff, on the ground that he was a party to the present 

He stands asa é y < 5 a 

veal party inin- suit. We think the court did not err. It is true, that when 

terest, to warrant : . . 

the title of the @ person is only a nominal party, he may, in some cases be a 

comeeion. competent witness; but in this case Laurel stands as a real 
party in interest, a warrantor of the title of the defendant. 
5 Martin, N. S., 7. 


ee SIT ET , ‘ 
A motion to Lt further appears that the plaintiff’s attorney thereupon 


fileasupplemen- moved to take the answer of Laurel to written interrogato- 


tal petition, and. at 
ne tee mene ries, and for that purpose to file a supplemental petition. 


of the warrantor We concur in the opinion expressed by the court below, 
to written inter- : : 7 
rogatories,comes that the application came too late after the trial had com- 


too late after 
the trial has menced. 


aeumeenes The question of simulation and fraud was submitted to the 
jury, and their verdict must stand, unless we should be 
satisfied that it is clearly against law or unsupported by 


Third persons evidence. 


in —--} are The plaintiff who represents the estate of Gravier, does not 
not bound to : : : . 
prove by coun- present himself in this case under more favorable circum- 


er et tte stances than Gravier himeelf would if he were plaintiff in the 
a case. The defendants, on the contrary, must be considered 
others, who : 

claim the pro- as strangers to the contract between Laurel and Gravier. 


odie thee. They are not, therefore, bound to prove by counter letter the 


— os simulation of the contract, but may make good their allega- 
other . ; ‘ 
evidence. tion by any species of legal evidence. 
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In support of the plaintiff’s title, he exhibits a conveyance Eastern Dist. 
from Laurel, as executor, from which it would appear that Je 1857. 
the lot in dispute, together with other property of the succes- — cravizn’s 
sion of Cullion, was sold at auction in pursuance of adecree “"270" 
of the Court of Probates; that Gravier had become the CC=#10N Er at. 
purchaser of the lot, and paid a part of the price down, and 
gave his notes for the balance. 

On the other hand it is shown that Gravier never went 
into possession, nor ever exercised any acts of ownership; 
that his notes were never paid ; that he declared he purchased 
for Laurel and would not pay; that Laurel made repairs 
and continued to possess as if no sale had taken place, and 
that the defendant, Elizabeth Cullion, has been in possession 
since 1824. It is further shown, that the simulation of the 
contract was judicially established as between Laurel and 
the heirs of Cullion, and that he surrendered the property to 
them in pursuance of that decision. 

All these facts amount certainly to strong presumptive 
evidence, that the contract was not real. It is true, as con- 
tended by the plaintiff, that the judgment of the Court of 
Probates has not the form of the thing adjudged against 
Gravier, because he was not a party ; but it isclear, he stood 
by and saw that judgment executed by Laurel, without oppo- 
sition, and that he took no steps during his life time, either Where simu- 
before or after, to obtain possession of the lot in dispute. The /tion in asaleis 


charged by the 


fact that the vendor retains possession, is generally a badge possessors of 
property, and 


of fraud, or furnishes a presumption of simulation. The who were not 
proof of the declaration made by Gravier, that he bought a pe 
for Laurel, would not be entitled to much consideration, if agp aie 5 
. . e ‘ n eir verdict, 
it stood alone, and was not in harmony with his whole con- finding the simu- 

, . 1 lati - 
duct in relation to the contract. The jury might well think rc Ry Tin 
that the acts of Gravier were susceptible of no other inter- ¢ircimstantial 
pretation than his own declaration purports, to wit: that he 


had lent his name to Laurel for the purpose of divesting the 
heirs of their title, for the exclusive benefit of Laurel, who, as 
executor, was incapable of making the purchase in his own 
name. 
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But it is contended by the counsel for the appellant, that 
the defendant, Elizabeth Cullion, in her opposition to the 
account filed by the executor, in which she was charged 
with the rent of the house and lot, for five years, alleged that 
she had rented the house from Gravier, and not from Laurel, 
and that she is bound by this judicial avowal. To this, it 
may be said, in reply, that the whole of the party’s answer 
and opposition must be taken together. It cannot be 
separated, and that part selected, which, if standing alone 
might prejudice her right. The answer and a supplemental 
answer, form but one. In the supplemental answer she 
denies the right both of Gravier and of Laurel, by alleging 
the simulation of the contract; she thus assumed the same 
ground which she yet maintains, that the heirs had never 
been divested of title. 

It is further urged, that John Gravier, so far from ever 
covering the property of others by simulated contracts, was 
constantly harassed by his creditors, and in the habit of 
screening his own property by similar contrivances. It would 
certainly be difficult to prove so broad a negative, as that he 
never reciprocated such favors, but the averred fact, that he 
was in the habit of covering his own property, proves that he 
had no particular scruples on the subject, and tends to show 
that he may on particular occasions have lent himself to his 
friends, if they chose to run the risk. It is not easy to 
account for the conduct of the parties upon any other hypo- 
thesis, than that the sale was not real, and upon a review of 
the evidence, upon which the jury proceeded, we are unable 
to say that their finding ought to be disturbed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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ROBILLARD US. POYDRAS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SECOND PRESIDING. 

The legal mortgage of the wife for the restitution of her paraphernal 

effects, attaches to the property and rights of the husband, from the date 

of the receipt of such effects by him, and not from the day on which she 


obtained judgment of separation. 


This suit commenced by an injunction obtained by the 
wife of Phillippe Robillard, to stop a sum of money in the 
hands of the sheriff of Pointe Coupée, in order that she 
might exercise her right of mortgage thereon, and be paid in 
preference to the defendant, who was the seizing creditor. 

The plaintiff offers proof to show that her husband received 
one thousand one hundred and eighty-three dollars from her 
mother’s estate, in March, 1813, being on account of her 
inheritance, and which is recognized in a judgment of 
separation of property, which she obtained against her said 
husband in 1816. 

Phillippe Robillard, the husband, inherited by the death 
of his mother, in July, 1833, the one fifth part of her succes- 
sion, amounting by inventory to seventeen thousand four 
hundred and one dollars. B. Poydras de la Lallande, who 
had obtained a judgment against Robillard as far back as 
the 6th December, 1816, siezed the share of his inheritance 
coming from his deceased mother, which was sold, and the 
proceeds retained in the sheriff’s hands, subject to the 
respective mortgaged and privileged claims on it. 

At this stage of the cause, the heirs of B. Olinde, to whom 
the mother of Robillard had been married after the death of 
her first husband, intervened and ciaimed to be paid in 
preference to the wife, the amount of a judgment for one 
thousand four hundred and forty dollars, obtained by B. 
Olinde against Robillard, the 21st November, 1815. This 
judgment was. based on a general and special mortgage 
given by Robillard, dated the 25th May, 1813. 
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The judgment of the District Court upon these several 
claims, allowed the plaintiff’s claim to be paid by preference 
over all the others, and that the balance in the sheriff’s hands 
should be divided rateably among the other creditors without 
any regard to privileges or mortgages. The heirs of Olinde 
appealed. 


L. Janin, for the appellants. 
Mitchell, contra. 


Bullard, J., delivered the opinion of the court. 

This controversy relates to the distribution, according to 
the respective rights of the parties, of the proceeds of Phillippe 
Robillard’s share, in his mother’s succession, which had been 
sold by the sheriff, under a writ of fiert facias, sued out by 
Benj. Poydras de la Lallande. 

The two parties before the court, are, the wife of Robillard, 
who obtained a judgment against him in 1816, for the amount 
of her paraphernal property received by him, and the heirs of 
B. Olinde, who claim under a general conventional mort- 
gage, dated May 25, 1813, followed by a judgment two years 
afterwards. The first claim under a legal mortgage which 
took effect from the time the husband received certain sums 
of money coming to her from the succession of Madam 
Escoffier, her mother, and the second in virtue of a mortgage 
on present and future property, followed by a judgment, both 
of dates anterior to the judgment of the wife. Poydras, 
whose claim was postponed to the wife’s, has not appealed. 

On the death of Madam Olinde, the mother of Robillard, 
these mortgages attached upon his undivided share of the 
lands and slaves belonging to the succession ; and the diffi- 
culty of this case consists in ascertaining from what date they 
are to take their effect, relatively to each other. If Robillard 
had received for his wife, one thousand one hundred and 
eighty-three dollars, before the 25th May, 1813, we think 
she has a right to be first paid the balance of her judgment 
against her husband. The allegation of fraud and collusion 


is not, in our opinion, sustained by the evidence. 
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Mr. Hiriart, who had been the counsel of Madam Robillard Easrenx Dist. 
in the suit against her husband, which was instituted in _ 70 1857-_ 
1814, states very positively that the husband had received se 
that amount from the estate of Madam Escoffier, in 1813. —poynnas. 
That he had a personal knowledge of several sums recovered 
by Robillard from the purchasers at the auction sales of 
Madam Escoffier’s succession. 

In support of this evidence, which is a little vague as to 
the date, we have the fact, that the property was sold in 
March, 1811, and the price payable one half in March, 1812, 
and the balance in March, 1813. It further appears that 
Robillard was engaged jointly with Gremillion in making 
collections from the purchasers. 

To this it is objected, that by a settlement made by 
Gremillion in 1819, it appears that only eight hundred and 
seventy-one dollars were coming to each heir, instead of 
one thousand one hundred and eighty-three dollars. But on 
examining that account we find that the whole amount of 
the estate was upwards of eight thousand dollars, to be 
divided among five heirs, and that two thousand one hundred 
and thirty-three dollars had been accounted for previously ; 
and it is the balance remaining to be liquidated, which gives 
to each the sum of eight hundred and seventy-one dollars. 

There is, therefore, no inconsistency in the two statements. 

The whole case turns on this question of fact, in relation 
to matters of ancient date, and the record does not furnish 
sufficient grounds to authorize us to interfere with the decision 
below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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SAULET’S HEIRS 
US. 


OGILVIE, SAULET’S HEIRS US. OGILVIE. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 


Where certain property has been adjudicated to the last and highest bidder 
at probate sale, he cannot excuse himself from complying with the terms 
thereof, on the ground that the proceedings of the Probate Court, in 
ordering the sale were irregular, as regards the interest of minors 


concerned, when he has obtained a monition confirming the sale. 


The heirs of the widow Saulet took a rule on the defendant 
to show cause why a certain lot of ground, situated in Fau- 
bourg Saulet, which was adjudicated to him as the last and 
highest bidder, by the register of wills, at a probate sale of 
their deceased ancestor’s succession, made the 4th April, 
1836, should not be re-sold at his risk and cost. 

The defendant showed for cause, that the probate proceed- 
ings, in virtue of which the sale to him was made, are 
irregular in several respects. First, because several indivi- 
duals composing the family meeting of the minors, were 
interested in the property ordered to be sold. Second, some 
of the members failing to attend, a new family meeting 
which was called, composed partly of new members ; all of 
which is irregular, ete. 

It appears that subsequent to the sale and adjudication of 
this property to the defendant, he obtained a monition from 
the office of the register of wills, and after publication, had 
the sale homologated and confirmed without opposition. 

The judge of probates made the rule absolute, and ordered 
the property to be re-sold. The defendant appealed. 


Conrad, for the appellant, contended, that the judgment 
was erroneous in requiring the purchaser to comply, when 
the probate proceedings which ordered the sale, were 
evidently irregular, and would not authorize a good title. 
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2. The proceedings of the family meetings, and others, in 
relation to the minors, were defective and illegal, and cannot 
be the basis of a valid sale. 


Pichot, contra. 


Martin, J., delivered the opinion of the court. 


The defendant is appellant from a decision, making 
absolute a rule which was obtained against him, to show 
cause why he did not comply with the terms of an adjudica- 
tion of a tract of land, which had been struck off to him as 
the last and highest bidder. 

His counsel contends, that the court erred in making the 
rule absolute, because the “ proceedings on which that 
adjudication was based, were irregular ; first, in the proceed- 
ings of the family meetings and others relative to the interest 
of the minors Foucher ; second, in sundry other respects.” 

The Court of Probates correctly declined to inquire whether 
any of the irregularities complained of existed in the proceed- 
ings, on which the adjudication is based ; because the defend- 
ant, after the adjudication, obtained a monition, which he 
caused to be published, and no opposition having been made, 
the sale was, on his motion, homologated under the act of 
1834, and the judgment of homologation stands unappealed 
from, and in force. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 
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VINETTE US. BRULARD. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a sale of a tract of land was made by the parish judge, on the 
authority of a private agreement between the plaintiff and defendant, 
and it was adjudicated to the former, who refused to comply with the 
terms, the judge immediately put it up a second time, and the defendant 
purchased it: Held, that the first sale was a revocation of the authority 


to the auctioneer to sell, and that the second one was null. 


This is an action to annul an adjudication of a sugar 
plantation belonging to the plaintiff, and made to the defend- 
ant by the parish judge, as auctioneer. The plaintiff shows, 
that being desirous to pay off several debts he was owing, 
and among others one to the defendant, he directed the 
parish judge as auctioneer, to put up his plantation for sale ; 
that he and the defendant bid against each other, when he 
bid in his property at a little more than half its value, to 
withdraw it from sale and prevent a sacrifice. That the 
parish judge, contrary to his directions, put up the plantation 
again, cn his refusing to give his endorsed notes for the first 
sale, and struck it off to the defendant for a sum less than 
half its value. He prays that said second sale be annulled. 

The defendant averred that the sale in question was made 
in virtue of an agreement and contract entered into between 
the plaintiff and the heirs of G. Vinette, to pay a debt due by 
the plaintiff to said heirs. That under this agreement the 
plaintiff could not withdraw the property, and having refused 
to comply with his own bid, the property was properly put up 
and re-sold; and that being legally sold to this respondent, he 
is entitled to hold it. Upon these pleadings and issues the 
case was tried. 

The pleadings present the substantial facts of the case. 
The district judge was of opinion that the first sale and adju- 
dication to the plaintiff, revoked all the authority given to the 








—— 














OF THE STATE OF LOUISIANA. 


parish judge to make the sale; and that, therefore, the second 
sale was null and void. 

From judgment rendered in favor of the plaintiff, the 
defendant appealed. 


Morphy and Grailhe, for the plaintiff. 


Roselius, contra. 


Martin, J., delivered the opinion of the court. 
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VINETTE 
v8. 
BRULARD. 


The defendant is appellant froma judgment which set 
aside the adjudication of a tract of land, made to him by the 
judge of the parish of Plaquemine, in consequence of an 
agreement made by the plaintiff, the owner of the tract, to 


satisfy a judgment debt which he owed to an estate, which 


Where a sale 
of a tract of land 


the defendant represented. In pursuance of this agreement, Was made by the 


parish judge, on 


the judge, as auctioneer, proceeded to the sale, and adjudi- the authority of 


cated the tract to the plaintiff, who refused to comply with 


a private agree- 
ment between 


the conditions of the sale. On this, the judge was prevailed the plaintiff and 


defendant, and it 


to put up the land for sale a second time, and it was was adjudicated 


adjudicated to the defendant. 


to the former, 
_ who refused to 


The District Court correctly held, that the second sale was Comply with the 


terms, the 


null, as the adjudication of the tract to the plaintiff on the judge immedi- 


first sale was a revocation of the authority he had given to 


ately put it upa 
second time, and 


the auctioneer to sell. The agreement between the parties ‘| defendant 


purchased it: 


to this suit, that the plaintiff should cause the land to be sold, — that the 


rst sale was a 


may give to the defendant an action for damages on the revocation of the 
breach of the contract, but it could not authorize the latter to “thority to the 


auctioneer to 


cause the land to be sold again without the plaintiff’s sell, and that the 


second one was 


consent, or without obtaining contradictorily with him, a null. 


judgment for the specific performance of the contract. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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PITTS US. SHUBERT. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A person, for whom a sale has been made to another by an agent entrusted 
with his property, should affirm or disavow it at once, on being notified 


of it. 


It is a settled principle of law, that he who is notified that a contract has 
been made for him, subject to his ratification, by a person pretending to 


have authority, is presumed to ratify it immediately, or repudiate it. 


The plaintiff claims a lot of one hundred and twenty-eight 
hogs, worth ten dellars per head, which he alleges are in the 
possession of the defendant, who has combined with a certain 
Charles Foster, to defraud him out of his property. He 
prays judgment for the restitution, and in default thereof for 
the value of said hogs, and damages. 

The defendant denied his liability to the plaintiff, and 
averred he purchased said hogs in good faith, and for a 
valuable consideration from one Foster, who had authority 
to sell. 

Upon these issues and pleadings, the cause was submitted 
to a jury. 

The evidence showed that in the summer or fall of 1835, 
a young man named Foster, arrived at the City of Lafayette 
with a boat load of hogs. He soon after met with the 
defendant and told him he was not the owner of the hogs; 
that the owner had been left behind by an accident, and he 
did not know when he would be on. That he had no corn, 
or any means to buy it, to feed his hogs with, and wished to 
sell them to the defendant, who knew the plaintiff, and had 
had dealings with him. He said he would sell them on 
condition that the sale should be ratified by the plaintiff 
when he arrived, which was expected daily. The defendant 


assented. 
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Another witness for plaintiff stated that it was agreed Easrerw Disr. 


between Foster and defendant, that he (witness,) should 
average the weight and price of the hogs. That he made a 
calculation of the amount of one hundred and twenty-eight 
head of hogs, averaging their weight and fixing the price ; he 
made out a receipt for the price at seven and a half cents 
per pound, making, he thinks, five hundred and eighty-two 
dollars and fifty cents, which sum was paid to Foster by the 
defendant. That Foster said to the defendant on taking the 
money, that he took it only on condition that the defendant 
was to satisfy the plaintiff when he arrived. Foster appeared 
to act in good faith throughout. From a commission returned 
after the suit was tried, the evidence of Foster showed he 
paid the money over to the owner. 

It also appeared that the plaintiff arrived three or four 
days after the sale. He made no positive demand of the 
defendant either for the money or hogs. But said he would 
go and look after Foster and get the money. Defendant 
loaned him twenty dollars for this purpose, and took his 
receipt. He asked defendant for Foster’s receipt for the 
price of the hogs, in order to get the money back from him. 
Plaintiff appeared to be satisfied with defendant, and seemed 
as if he would pursue Foster and get his money. Soon 
afterwards he instituted this suit. 

The jury returned a verdict of six hundred and eighty-two 
dollars for the plaintiff. From judgment rendered thereon 
the defendant appealed. 


Roselius, for the plaintiff. 
Carter, contra. 


Martin, J., delivered the opinion of the court. 

The plaintiff sues for the restitution of a lot of hogs in the 
possession of the defendant, of which he alleges the latter 
wishes to defraud him, or for the recovery of the price. The 
defendant pleaded the general issue, and averred that he had 
purchased the lot of Foster, who was authorized by the 
plaintiff to sell it, and who received payment therefor. 
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There was a verdict and judgment for the plaintiff, and 
the defendant appealed. The testimony shows that the 
defendant purchased the hogs from, and made payment for 
them to Foster, who informed him that they belonged to the 
plaintiff, and that the validity of the sale was to depend on 
his ratification ; that he, Foster, had been entrusted with 
them by the plaintiff, and was obliged to sell them, because 
he was without means of buying corn to feed them. 

The plaintiff arrived a few days after, and called on the 
defendant, and was informed by him that he had purchased 
the hogs of Foster, who told him they were sold for the 
plaintiff’s benefit, and that the validity of the sale depended 
upon the latter’s ratification. The plaintiff did not then 
disavow the act of Foster, but intimated his intention of 
pursuing him to recover the money. For this purpose he 
requested the defendant to aid him by an advance of twenty 
dollars, which was done, and to furnish him with Foster’s 
receipt as evidence of his claim against the latter. The 
pursuit of Foster having been neglected or proving fruitless, 
the present suit was brought. 

We are not satisfied with the correctness of the verdict. 
It appears to us that if the plaintiff intended to disavow the 
sale by Foster, he ought to have done so immediately on his 
arrival. He ought not to have played fast and loose, and 
induced the defendant to forego the immediate pursuit of 
Foster. No principle is better settled than that he who is 
notified that a contract has been made for him and subject 
to his ratification, by a person who pretended to have autho- 
rity for that purpose, is presumed to ratify it, unless immedi- 


ately on being informed thereof, he repudiates it. Digest 
lib. 14, tit. 6, 1. 16. Part. 5, tit. 1, l. 6, note 2. Merlin’s 
Questions de Droit, verbo Compte Courant, section1.  Paillet on 


7 Martin, N. S., 


Louisiana Ccde, article 


the 1985th article of the Code Napoleon. 
143. Flower et al. vs. 
2958. 

We have thought it best to have the case submitted toa 
second jury, especially as the defendant’s counsel has urged, 
that he will be enabled to prove that the money received by 


Jones et al., 
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Foster from the defendant, has came into the plaintiff’s Essrenw Disr. 


possession. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, the judgment set aside, and the case remanded for 
a new trial; the costs of the appeal being borne by the 
plaintiff and appellee. 











TURNER ET AL US. KIRKMAN. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH ANT CITY OF 
NEW-ORLEANS,. 


Where two, or more persons apply for the curaforship of a succession 
exceeding three hundred dollars in value, who are equal in their 
pretensions and qualifications, the probate judge should give it to the 
two first applying. 


On the 7th May, 1836, Alexander Kirkman made appli- 
cation to be appointed curator of the vacant estate of W. G. 
Logan, deceased, on the ground that said Logan at his death 
was a member of the firm of A. Kirkman & Co., and was 
considerably indebted to it, and that the applicant was 
consequently a creditor of said estate. 

On the 12th May, John S. Turner and Elihu Woodruff, 
trading under the firm of Turner & Woodruff, also applied 
for said curatorship, showing that they were creditors of the 
deceased to a considerable amount, and residing in New- 
Orleans, where said succession was opened. 

The probate judge considering the pretensions of the several 
applicants as about equal, gave the curatorship to the one that 
first applied, viz: Alexander Kirkman. Turner & Woodruff 
appealed. 


—~ 
~ 
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Eastern Dist. Strawbridge, for the appellants. 
June, 1837. 





TURNER Preston, contra. 
ws. 
KIRKMAN, 
Bullard, J., delivered the opinion of the court. 


This is an appeal from a judgment of the Court of Probates, 
by which the appellee was appointed curator of the vacant 
succession of G. W. Logan, in preference to the appellants. 
The three applicants were creditors of the deceased for differ- 
ent amounts, and their right to the curatorship being equal 
in the opinion of the judge, he decreed it to the one who had 
first applied, according to article 1117 of the Louisiana Code. 

The preceding article declares that if several persons claim 

Where two or the curatorship, the judge is bound, except in those succes- 


more persons 

apply “ sions which do not exceed three hundred dollars in value, to 
ratorship of a, . A 

succession, ex- give it to two of them and no more, provided they have the 

ceeding — thre ar : ; P 2 

hundral dollars Tequisite qualifications, and offer sufficient security. 1116 


oS bin — Louisiana Code. 

pretensions and This article would appear to leave no discretion to the 
ualifications,the » . x ‘ 

seahene paca judge, and is strictly applicable to the case now before the 


srowd give itt court. There were several claimants, all creditors, and the 
applying. estate appears to be sufficiently important to require and 


justify the appointment of more than one curator. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be reversed ; and, proceed- 
ing to give such judgment as in our opinion ought to have 
been rendered below, it is further ordered, that Alexander 
Kirkman and John S. Turner, be appointed curators of the 
vacant succession of G. W. Logan, on their giving bond with 
security, according to law, to the satisfaction of the Court of 
Probates ; and it is further ordered, that the case be remand- 
ed to the court below for further proceedings in the premises, 
and that the costs be paid by the estate. 
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MULHOLLAN US. EATON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where partners make a settlement of their partnership concern, to a 
certain period, after the expiration of the partnership, and one of them 
executes his promissory note for the return of the capital which the other 
put in, he cannot claim a final settlement of all the partnership affairs 
before he is compelled to pay his note. 


This is a suit on a promissory note executed by the 
defendant to the plaintiff, for thirteen thousand six. hundred 
and fifty dollars, dated the 16th August, 1835, payable the 
15th February following, at the counting-house of Lambeth 
& Thompson, in New-Orleans. 

The defendant averred that at the time the note sued on 
was given, he was in partnership with the plaintiff in buying 
and selling slaves. That no final settlement had ever taken 
place of the partnership transactions ; and that at the time 
the note was given it was agreed and understood between 
the parties, that before it became due, a final settlement 
should take place in order to ascertain the real amount 
coming to the plaintiff. 

He further states that the note was given in error, and that 
on a final and fair settlement there would be nothing due 
to the plaintiff. He prays that the petition be dismissed, 
that a final and fair settlement of the partnership affairs take 
place. 

Shortly before the trial the defendant filed a supplemental 
answer, propounding interrogatories to the plaintiff: 

First interrogatory. “Was not the note sued on given in 
the course of business between you and defendant as partners 
in buying and selling slaves?” 

To this the plaintiff answered in substance, that in March, 
1834, he agreed with the defendant, to advance, and did 
advance fifteen thousand dollars in money to purchase slaves 
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Eastern Dist. to be sold or used in Louisiana, for which he was to have a 
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MULHOLLAN 
vs. 
EATON, 


share of the profits, or take out such slaves as he might want 
for his plantation. That in the fall of 1834, the defendant 
made four shipments of slaves to Louisiana, which he had 
the entire control of, both in buying and selling. This 
agreement or partnership was limited to the year 1834. 

That in the spring and summer of 1835, they had a settle- 
ment, when there was still a few slaves unsold, and the note 
in suit was given for the return of so much of the capital 
advanced. There was a portion of the profits paid to him by 
defendant also. 

Second. “Has there ever been a final settlement of the 
affairs of said partnership?” 

Answer. “ There has been, up to the period I have named 
in answering the first interrogatory.” 

Upon this evidence the cause was tried before the court. 
The district judge gave judgment for the plaintiff in the sum 
claimed, with interest and costs. The defendant appealed. 


Curry, for the plaintiff, urged the affirmance of the judg- 
ment. There was no evidence that the note was executed 
in error, or in fact any defence against its payment. 

2. The defence of an unliquidated partnership cannot 
prevail, There has been a partial liquidation, and the note 
in question, given for the return of the capital. Scame profits 
were divided : So that the general rule as to settlements of 
partnerships, before one partner can sue a co-partner, does not 
apply to this case. 


Roselius and Strawbridge, for the defendant, contended, 
that this case disclosed an unliquidated partnership, and there 
was no principle better established, than that a partner can- 
not sue a co-partner, except for a settlement and liquidation 
of the partnership affairs, and for such balance as might be 
found due. 


Carleton, J., delivered the opinion of the court. 
The defendant being sued upon a promissory note which 
he had given to the plaintiff, pleaded in his answer, that at 
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the date of its execution, he was in partnership with the Eastern Disr. 
plaintiff in buying and selling slaves. That it was then _ Je, 1897. 
agreed upon a final settlement of their joint concerns should —wuznouzax 
take place before the note became due, and that in the ode 
meanwhile, payment thereof should not be enforced. That 
the plaintiff had, nevertheless, constantly refused to make 
such settlement; that whenever the same shall take place, it 
will appear that little or nothing will be coming to the plain- 
tiff, and that the note was therefore given in error, and 
without consideration. 
He concludes by praying that their partnership transac- 
tions be first adjusted ; that the plaintiff be decreed to pay 
any balance that may appear to be due, and for all further 
relief that the law affords. 
The case was submitted to the court, who decreed in favor 
of the plaintiff, and the defendant appealed. 
The only evidence adduced at the trial, is that which was 
obtained from the plaintiff himself, by interrogatories pro- 
pounded and annexed to the defendant’s supplemental answer. 
From this it appears that the plaintiff had brought into the 
partnership, fifteen thousand dollars, which he delivered to 
the defendant, who had the sole agency and control of the 
enterprize. That the parties hada settlement of their affairs 
in the spring or summer of 1835, in pursuance of which the 
note sued on was given in part re-payment of the capital 
advanced by the plaintiff, the balance being made up of Where part- 
ready money, and a slave delivered at Richmond in Virginia. D¢Ts Make 4 set- 


tlement of their 


That although a portion of their partnership affairs stil] partnership con- 
A ; a a cerns toa certain 
remains unadjusted, yet they had been finally liquidated up period, after the 


. hs : . expiration of the 
to the period at which the note was given. elena aa 


As the truth of the statement drawn from the plaintiff is one of them ex- 
: ney ecutes his pro- 
not impeached or opposed by countervailing testimony, we missory note for 


presume it discloses the true nature of the dealings that took prt es 


place between the parties ; and notwithstanding the remedy other put in, he 
5 cannot claim a 
by which partners may compel each other to account, and final settlement 


such as is contended for by the defendant’s counsel, yet by ate a wl 


the settlement voluntarily entered into between the parties, beforeheiscom- 
pelled to pay his 


they have made a law unto themselves, and we see no note. 
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Eastern Dist. reason why the defendant should be released from his 
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obligation. 


We do not perceive any error in the decree of the court, 


and think it ought not to be disturbed. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


LIVAUDAIS US. PERRET ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In all contracts, each party is bound, timely, to communicate to the other, 


whatever it is his interest and right to know, and what is within the 


knowledge and power of either. 


He who receives a letter containing a mandate is presumed to accept it in 


the terms proposed therein, unless immediately on the receipt of it a con- 


trary determination is made known. 


The plaintiff, on leaving for France, appointed the defendants her manda- 


tories, allowing them a commission of two and a half per cent, on the sales 
of her property. Shortly after her departure they informed her of an 
opportunity to sell her plantation, and to send them a special power. 
She complied, and wrote that she would allow only one and a half per 
cent. for selling, and the letter was received the Ist November, 1831. It 
was not acknowledged until the 15th February following, when an 
account of sales of the property was sent, claiming two and half per 
cent. commission : Held, that their silence for so long a time raised the 
presumption that the terms last proposed were accepted, and only one 
and a half per cent was allowed. 


The verdict of the jury is entitled to the regard of the court on questions 


of fact only. On questions of law, whatever respect is due to the 


opinion of the jury, the court is bound to pronounce its own. 

















ae 


a mee 2 


OF THE STATE OF LOUISIANA. 


295 


This is an action to recover a balance in the hands of Easrenx Disr. 


Perret & Charbonnet, which they retain as commissions 
on the sale of property of the plaintiff. 

This case was once before in this court and remanded. 

On its return to the District Court, the contest was chiefly 
about the amount of commissions to be allowed the de- 
fendants. 

The facts of the case show that in April, 1830, Madame 
Livaudais left New-Orleans for France. On setting out, she 
gave a power of attorney to the defendants, to administer 
and sell her property. In her letter of instructions accom- 
panying the power, she allows the following commissions, 
viz : 

“On all disbursements, such as plantation expenses, 
remittances of funds to France, payments in bank, even 
when they had funds of her own, a commission of one and 
a half per cent.” 

* On all sales of her property two and a half per cent.” 

** On sales of crops two and a half per cent.” 

During her absence in France, she was advised of offers 
to purchase her plantation. The mandatories not consider- 
ing their powers sufficient to sell it, applied for a special 
power. 

The plaintiff wrote from France in July, and the letter 
containing a special power and new instructions were re- 
ceived by the defendants early in November, 1831. This 
letter was not answered until the 15th February following. 

In this letter she thinks the commission for selling her 
property, as the amount is likely to be considerable, should 
be reduced from two and a half to one and a half per cent. ; 
and she joins her son-in-law, Mr. C. Papet, in the mandate 
with the defendants. 

About the latter end of January, 1832, and before giving 
an answer to the new mandate and instructions, the defend- 
ants made a sale of her plantation for four hundred and fifty 
thousand dollars. On the 15th February following, they 
replied to the plaintiff’s letter received by them in November, 
and claimed a commission of two and a half per cent. on the 
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the plaintiff was leaving for France. 

The defendants retained funds in their hands sufficient 
to cover their charge of two and a half per cent., for which 
this suit was commenced. Papet being included in the suit, 
he reconvened and claimed three fourths per cent. on the 
amount of sales under the new mandate, being joined or 
associated with the defendants in the mandate. 

The cause was submitted to a jury, who allowed all these 
charges. From judgment rendered thereon, the plaintiff 
appealed. 


Hennen, for the plaintiff, contended, that the defendants 
must be governed by the terms of the new mandate, con- 
tained in the plaintiff’s letter of July, and received by them 
in November, 1831. This mandate reduces the commission 
to one and a half per cent. on the sales of the plantation. 

2. The letter of July, and the power of attorney accom- 
panying it, was the only authority upon which the defend- 
ants could act. It was a special authority to sell the 
plantation. The delay in answering this letter until the 
sale was completed, should be taken as an acceptance of the 
mandate, on the terms prescribed therein. They accepted 
the mandate to sell, and are bound by the terms it prescribes 
as to the commissions. 

3. There is no principle in law better settled than that he 
who receives letters containing a mandate, is presumed to 
accept according to the terms contained in it, unless im- 
mediately on the receipt of it, a contrary determination 
is expressed in answer. This principle is found in the civil 
law, in the commentators, and in writers on the French law, 
and in the decisions of this court. [t is peculiarly applicable 
to this case. Digest, lib. 14, tit. 6, 1. 16 de Sen. Consult. 
Maced., Godefroy in note 19 thereon. See Gregorio Lopez’s 
note on Partida 5, tit. 1,1. 6. Merlin’s Questions de Droit, 
tom. 2, p. 455, verbo Compte Courant, section 1.  Paillet on 
Code Napoleon, art. 1985. 7 Martin, N. S. 143. Louisiana 
Code, 2958. 


























OF THE STATE OF LOUISIANA. 


The defendants understood the letter accompanying the 
new mandate perfectly ; for in their reply, more than three 
months afterwards, and after making sale of the property, 
saying they will not act under it, but will claim, and do 
retain, two and a half per cent. commission, according to the 
first arrangement. They also pay over to Papet his three 
fourths per cent. in addition, which is not pretended to be 
claimed under any other authority but the new mandate. 
Their long silence binds them in the acceptance of the new 
mandate in all its terms. 

5. If defendants intended to decline the new mandate, 
they should have notified the plaintiff immediately, that she 
might have selected another mandatory ; not doing this, and 
thereby inducing the belief that they were satisfied, they are 
bound by her offer. 

6. The commissions allowed the defendants and Papet 
together, should not exceed two and a half per cent., but in 
justice should be reduced to one and a half per cent., to be 
divided between them. 


Mazureau, for the defendants, insisted that the French 
expressions in the plaintiff’s letter, accompanying the special 
power to sell, to wit: ‘Je pense que la commission de deux 
et demi pour cent., etc., doit étre reduit @ une et demi pour 
cent.,” fixes nothing. They do not signify a determination 
not to allow more than one and a half per cent. They 
amount to nothing more than a proposition to reduce the 
commission to that rate. 


2. Itis not correct to say that the defendants failed to 
answer this letter until the sale was completed. The answer 


is dated the 15th February, and the deed of sale was not 
passed until nine days thereafter. Until the deed is signed 
there is no sale. 

3. The defendants simply asked for a power to sell the 
plaintiff’s plantation, and she gave it. She was determined 
to sell, and her mandatories had been appointed, and the 
terms of their trust arranged before she left Louisiana. In 
sending this special mandate, she simply makes a proposition ; 
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suggests a mere thought as to commissions, which was very 
properly a matter for further negociation without retarding 
or interfering with the sale. 

4, The learning and array of authorities cited from the 
Roman civil law and its commentators, from Merlin and the 
Louisiana Code, shows much learning, and is very good law, 
but does not apply to this case ; for no acceptance can be 
inferred of the mandate, with commissions reduced from the 
short time which elapsed between the receipt of the latter 
and the answer rejecting this proposition. 

5. The Louisiana Code, article 2958, furnishes the only 
authority by which we are to be governed in this case. It 
shows how mandates are accepted ; and article 2959 says, 
“if the mandatory pleads that he has not accepted or acted, 
etc., it is incumbent on the principal to prove that he has.” 
Surely it will not be deemed an acceptance because the 
mandate has been received. It is absolutely necessary to 
show that the mandate has not only been received, but 
accepted, in order to bind the mandatory. This has not been 
proved, and cannot be. 

6. The code says, “a procuration is gratuitous unless 
there have been a contrary agreement.” The procuration 
is one thing, and the agreement as to compensation and 
commissions another. The defendants only asked for a 
special power in this case to sell the property ; the commis- 
sion had been agreed on. The letter proposing to alter the 
rate of compensation or commission, was not an agreement 
itself as soon as received ; it required the assent of the other 
party ; but the power to sell was complete. 

7. The defendants stated the matter fully in their answer 
of the 15th February, before the sale was completed. Instead 
of understanding definitely that the commission was fixed at 
one and a half per cent., they say expressly “ that they are 
negociating the sale; that one difficulty stops them which 
will be settled the next day; but that they cannot consent to 
alter their former agreement, as to the amount of their commis- 
sions.” tis evident from the whole tenor of the letter to 
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them and their answer, that the defendants never accepted Easterns Dist. 
the proposition to reduce the commission, and gave the cnn Bios 
plaintiff timely advice of this intention. aan 
PERRET ET AL, 
Martin, J., delivered the opinion of the court. 
This case was remanded from this court for a new trial, at 
June term, 1834. 6 Louisiana Reports, 695. The defend- 
ants obtained a second verdict, and the plaintiff is appellant 
from the judgment thereon. 
The facts of the case are these: The plaintiff, owner of a 
valuable plantation and slaves, near the city of New-Orleans, 
and of several lots in one of its faubourgs, being about to 
embark for France, in the spring of 1830, agreed with the 
firm of Perret & Charbonnet to allow them, for their admi- 
nistration of the plantation, and the sale of these lots, on 
their disbursements, one and a half per cent., and on the 
sales two and half per cent. 
Some time after her departure, an opportunity presenting 
itself for the sale of the plantation, they informed her of it, 
and requested her, if she felt disposed to improve it, to send 
a special power to effect the sale. 
She executed such a power to them, and to Papet, her 
son-in-law. In the letter which covered this document, she 
used the following expression: “I think that the commission 
of two and a half per cent., stipulated in our engagements 
for the administration of my property, ought to be reduced 
to one and a half, in the case of a sale, the price of which 
may arise to a very considerable sum, and this is a plain 
matter, and much less complicated than the administration 
of an estate.” This letter was received by the firm in the 
beginning of November, 1831. The receipt of it or of the 
document it contained, does not appear to have been ac- 
knowledged until the 15th February, 1832, when, having 
effected the sale of the plantation, for a sum of upwards of 
four hundred and fifty thousand dollars, they informed the 
plaintiff of it, and made the following observation in regard 
to the commissions they intended to charge: “ We cannot 
depart, with regard to our commissions, from the arrange- 
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which we are entitled to a commission of two and « half per 
cent. on all sales. That rate is exactly one half of that at 
which a charge is made on all orders of sale of property 
coming from abroad. You have thought it convenient to 


join Mr. Papet to us. That which relates to him is no 


concern of ours, and you will have to settle directly with 
him, as to the compensation you may see fit to allow.” 

On these facts, the jury have allowed the firm of Perret & 
Charbonnet to retain a commission of two and a half per 
cent., and to Papet, one of three fourths per cent., besides a 
commission to the latter on the disposal of the proceeds of 
the sale. The plaintiff complains of this verdict, and the 
judgment consequent thereon, as allowing an excessive 
commission to the firm, and to Papet, a commission on 
the disposition of the proceeds of the sale, which were not 
committed to his management. 

The plaintiff has built her hopes of success, in reducing the 
commission allowed to the firm, on the following grounds : 
Ist, The sale of the plantation was absolutely unconnected 
with the arrangements she made with them at her depar- 
ture, for the administration of her estate and the sale of her 
lots in the faubourg. 2d, The silence of the firm during a 
period of upwards of three months, which intervened between 
their receipt of the plaintiff’s letter, enclosing the power of 
attorney, and their reply thereto, must be considered as an 
acceptance of the mandate on the terms on which it was 
offered. 

I. We concur with the plaintiff’s counsel on the first 
proposition, ‘The firm appear themselves to have considered 
the sale of the plantation as entirely out of the arrangements 
the plaintiff made with them at her departure. Otherwise, 
there would have been no necessity for a new power. 

II. The nature and importance of the subject of the 
mandate, were such as to require, in the ordinary course 
of business, an immediate acknowledgment of the receipt 
of the power of attorney, and the letter of instructions in 
which it was enclosed. 
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In that letter the plaintiff informed the firm that she 
considered a commission of one and a half per cent. as a 
sufficient compensation for the execution of the mandate. 
This was an appeal to them for the expression of their assent 
or dissent. If they considered her as in an error, it was 
their duty immediately to undeceive her, and to afford her 
the opportunity, if she saw fit, to seek another mandatory. 
The plaintiff’s counsel has presented to us this uncommon 
and long delay of the firm, in making an acknowledgment 
which must have been accompanied with their assent to, or 
dissent from the terms on which the mandate was offered, 
as an evidence of their intention to secure, at all events, the 
sale of the property, and at Jeast the commission proposed, 
without losing the opportunity of insisting on a_ higher. 
The counsel of the firm has not enabled us to attribute 
the conduct of his clients to a more commendable motive, 
and we are unable to discover any. Every one must be 
supposed to have desired what is the necessary consequence 
of his conduct. In all contracts each party is bound timely 
to communicate to the other whatever it is his interest and 
right to know, and is within the knowledge of the former. 
In the present case the plaintiff had a right to know whether 
the firm were willing to execute the mandate on the terms 
proposed. The firm were bound to give that information 
immediately, and could not fairly withhold it until the exe- 
cution of the mandate rendered the information useless. 
The plaintiff’s counsel has correctly urged, that he who 
receives a letter containing a mandate, is presumed to accept 
it, as stated in the letter, unless immediately after the receipt 
a contrary determination is made known. This principle is 
found in the Digest, lib. 14, tit. 6,1. 16 De Sen. Consult. 
Maced. Si filius familias absente patre, quasi ex mandato ejus 
pecuniam acceperit, cavisset et ad patrem literas emisil, ut eam 
pecuniam in provincia solvere!, debet pater, si actum filii sui 
improbat, continuo testimonium interponere contrarie voluntatis ; 
and is correctly and tersely stated by Godefroy in his note 
(19) thereon. Literas qui recipits conjunctionis, favore, presu- 
mitur probare ea oninia que in literis comprehensa, nisi continuo 
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seu illico contradicat, which is approved as law by Gregorio . 
Lopez in his note (2) on part. 5, tit. 1, 1. 6. Procurator qui 
recepit literas mandati et statim non contradizit, tendur acceptare, 
seu videtur acceptare mandatum. Merlin in his Questions de 
Droit, tom. 2, p. 455, (4th edition in quarto) verbo, Compte 
Courant, section 1, sustains the same principles, as does 
Paillet, on the 1985th article of the Code Napoleon, and 
they have been recognized by this court. 7 Martin, N. S., 
143, Flower et al. vs. Jones et al. Our code also contains a 
textual provision based on these laws. Louisiana Code, 
article 2958. These authorities were submitted to us, and 
are the basis of our judgment in the case of Pitts vs. Schu- 
bert, (ante) very lately decided in this court. 

The plaintiff had an undoubted right to join Papet to the 
firm, and their execution of a power in which he was named 
with them, precludes any objection on that ground. Strictly 
speaking, but one commission was due, and it was to be 
divided between the mandatories. Whether Papet and the 
firm constituted two or more co-mandatories, is a point 
which we have thought it unnesessary to examine, because 
the letter, in which the plaintiff speaks of a commission of 
one and a half per cent., is addressed to the firm alone, and 
not to them and Papet. We have, therefore, concluded that 
the plaintiff’s intention was, that the firm should have the 
proposed commission. 

It appears to us the jury erred in allowing a commission 
of two and a half instead of one and a half per cent. The 
difference, to wit: four thousand nine hundred dollars, the 
plaintiff is entitled to recover, with interest, according to 
agreement on record, at the rate of ten per cent. per annum, 
from the day it was received, to wit: the 4th of April, 1832, 
as well as the sum of two hundred and fifty-two dollars and 
forty-one cents, which appears to be due by the firm’s own 
account, with interest, at the same rate, from the time it was 
acknowledged to be due, to wit: the 5th January, 1833. 
Papet has charged, and the jury have allowed, a commission 
of three fourths per cent. on the sale of the plantation, which 
is one half of the one and a half per cent. mentioned in the 
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plaintiff’s letter to the firm. 
further charged, and been allowed a commission on the 
posterior disposition of the proceeds of the sale, in which he 
does not appear to us to have been authorized to intermeddle. 

It is always with reluctance that we interfere with the 
verdict of a jury, but it is entitled to our regard in questions 
of fact only. In matters of law, whatever respect we may 
have for their opinion, we are bound to pronounce our own. 
In the present case there is not the least doubt in contest 
about the facts. The only question that arises, is as to the 
law which results from them. 
erred, and it is our duty to relieve the plaintiff from the 
consequence of their error. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the plaintiff recover from the firm of 
Perret & Charbonnet the sum of four thousand and nine 
hundred dollars, with interest, at the rate of ten per cent. 
per annum, from the 4th April, 1832, until paid, and the 
sum of two hundred and fifty-two dollars and forty-one 
cents, with interest, at the rate of ten per cent. per annum, 
from the 5th January, 1833, until paid, and that she further 
recover from F. Livaudais, who has intervened in this court, 
as curator of the estate of Papet, now deceased, in his said 
capacity, and in the due course of administration of said 
estate, the sum of two thousand one hundred and twenty- 
eight dollars and seventeen cents, the defendants and 
appellees paying costs in both courts, 
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KEENE US. RELF. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The language employed in setting out the plaintiff’s case should comport 


with the dignity of the law, and the respect due to the administration of” 


justice. The petition must not contain any insulting or impertinent’ 


expression. 


It is the duty of the party excepting, to place on the record all the facts. 


and documents necessary to show the incorrectness of the opinion of the 
court a qua, to which he excepts, or this court will not say there is error 
therein. 


In an action for damages for defamation of character, etc., the abusive 


words or slanderous epithets uttered in setting out the cause of action,- 


cannot be made the basis of a demand in reconvention for damages. 
The damages claimed by one party are distinct and unconnected with 
those demanded by the other. 

But where a demand in reconvention for damages is set up, and grounded 
on the slanderous epithets and words contained in the petition, and the 
plaintiff justifies and joins issue with the defendant upon the matters 
alleged in reconvention, the action may be maintained, and the plaintiff 
cannot afterwards have the reconventional demand stricken out. 


In matters of fact the court rarely interferes with the finding of an impar- 


tial jury. 


This is an action for slander. The plaintiff alleges that 
the defendant instituted a suit some time ago against him 
for a libel, which he delayed for a great while, and finally 
took a non-suit. He expressly charges that the defendant 
prosecuted him through malice, because he had charged 
said defendant, while acting in his professional capacity as 
lawyer, and in which he was personally interested in a 
matter, in the Probate Court of New-Orleans, concerning 
Daniel Clark’s succession, with the suppression and destruc- 
tion of said Clark’s will, “of which suppression or destruc- 
tion (he alleges) there cannot be a doubt that said Relf was 


guilty. 
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He further says he was detained and prevented, by the Kasrenx Disr. 
pending of said suit of the defendant, from going to Spain to June, 1857. 


attend to important business, in consequence of which he has 
suffered much loss and damage, and estimates his damages 
by the defamation of his fair character, and detention caused 
by the defendant, at fifty thousand dollars, for which he 
prays judgment. 

The defendant pleaded a general denial, and admitted he 
had instituted a libel suit against the plaintiff, to vindicate 
his character from the libelous aspersions he had cast upon 
him, but denies that he was actuated by any malice towards 
him ; that a judgment of non-suit was taken by said 
Keene in the accidental absence of his counsel from court 
on the day of trial. And now assuming the character of 
plaintiff in reconvention, the respondent expressly charges 
that said R. R. Keene, in the present petition, has published 
against him false, libelous and scandalous accusations, in 
charging him with the suppression and destruction of Daniel 
Clark’s will, with the intention to injure his character, and 
by means of which has done him great injury, to the amount 
of twenty thousand dollars. He prays that this matter may 
be inquired into by an impartial jury of the country, and 
for judgment. 

To the demand in reconvention the plaintiff pleaded, first, 
res judicata, and second, justification. 

Upon these pleadings and issues the parties went to trial. 

The evidence showed, that on the 15th February, 1836, 
the day on which the libel suit of Relf vs. Keene was fixed 
for trial, there were several suits on the trial docket before it, 
and one that it was supposed would take up the whole day. 
On conversing with the lawyers, and ascertaining this fact, 
the counsel of Mr. Relf left the court room in the morning 
and did not return. Soon after, the court began to call the 
docket ; some of the cases before this one were called, passed 
and continued. It was called unexpectedly, and the counsel 
for the plaintiff being absent, Mr. Keene stated he did not 
wish to take a non-suit, but would wait until the absent 
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counsel was sent for. The court refused to detain the jury, 
and Mr. Keene moved for a non-suit. 

A mass of evidence was introduced on both sides, respect- 
ing the issues made up between the parties on two demands, 
first, of the plaintiff, and second, of defendant in reconvention. 
On the trial, the plaintiff moved to strike out the reconven- 
tional demand, which was refused, and a bill of exceptions 
taken. 

There are two bills of exception in the record, which are 
fully stated in the opinion of the court, drawn up by Judge 
Carleton. 

The jury returned a verdict for the defendant, and in favor 
of the latter in reconvention against the plaintiff, of one dollar 

in damages. The plaintiff appealed from the judgment 
confirming this verdict. 


Keene, in proprid persona, contended, that the verdict and 
jndgment was contrary to law and against the evidence in 
the case, and consequently the appellant is entitled to have 
the cause remanded for a new trial. Code of Practice, 560. 

2. The allowance of the defendant’s plea in reconvention 
was contrary to law, consequently, that plea or any verdict 
based upon it, could not admit of a legal judgment. Code 
of Practice, 375-6. 


L. C. Duncan and Mazureau, contra. 


Carleton, J., delivered the opinion of the court. 

The plaintiff sets out his case at considerable length, and 
in substance alleges, that while acting in his capacity, as 
counsellor at law and curator of the estate of the late Daniel 
Clark, he had exposed the flagrant abuses and malversations 
practised by the defendant, as one of the executors of said 
estate, under a pretended will, which had been revoked by 
the testator, who had made another and appointed other 
executors, from his knowledge of the defendant’s unworthi- 
ness of the trust; that this last will had mysteriously dis- 
appeared when said defendant was present and had charge 
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and dealing Clark’s will-pack, turned up for himself an executor 
trump.” 

That thereupon the defendant instituted a libel suit against 
the petitioner, for an alleged injury done to his character, 
claiming twenty thousand dollars damages ; that petitioner, 
not having been actuated by malice in making such charges, 
but aware of their truth, plead, and relied in his answer, 
upon the plea of justification ; that the libel suit being tried, 
verdict was rendered for this petitioner; that by reason of 
such libel suit, this petitioner had been detained in Louisi- 
ana, and prevented from proceeding to Spain, on business of 
importance, whereby he would have reaped great personal 
advantage and profit; that said libel suit was instituted 
through motives of revenge and malice against the said 
petitioner, for having unmasked said Relf and shown his 
abuses and malversations upon said Clark’s estate, and the 
suppression of his last will of 1813, “of which suppression or 
destruction, there cannot be a doubt that said Relf was guilty.” 

That by reason of such malicious proceedings, and holding 
the petitioner up to the country as a false and malicious 
libeler, he has sustained damages in the sum of fifty thou- 
sand dollars, for which he prays judgment. 

The defendant in his answer admits the institution of the 
suit for libel, but denies the malice ascribed to him. He 
then assumes the character of plaintiff in reconvention, and 
avers that the matters contained in the petition filed in the 
present suit, are false, scandalous accusations ; uttered, and 
placed on the files of the court, with the malicious intention 
of injuring his fair fame, and depriving him of the good will 
and respect of his fellow citizens, by means of which he has 
been endamaged twenty thousand dollars, for which he prays 
judgment and a trial by jury. 

To this petition in reconvention the plaintiff rejoins, and 
sets up a plea of res judicata and justification. 

The case was submitted to a jury, who, after hearing 
much verbal and documentary evidence, during a session of 
two days, pronounced a verdict for defendant ta the principal 
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suit, and in favor of the plaintiff in reconvention for one 
dollar damages. The court rendered judgment in pursuance 
of the verdict and the plaintiff appealed. 

Our attention is first drawn to the extraordinary language 
used by the plaintiff in setting out his cause of action, and 
we cannot but regret that he had not observed greater 
circumspection in the choice of his terms. 

The Code of Practice, article 172, requires that “the 
petition must contain a clear and concise statement of the 
object of the demand, as well as of the nature of the title, 
or the cause of action on which it is founded.” 

‘It must not contain any insulting or impertinent expres- 
gion.” 

Hurried by passion or zeal, men often utter expressions 
in common speech which the dignity of the law and the 
administration of justice, altogether exclude from the records 
of courts. Hence the legislature has wisely imposed res- 
traints upon the license of language, in which litigants are 
apt to indulge, and we doubt not that the able and -learned 
judge, before whom this cause was tried in the first instance, 
would have ordered portions of the petition to be stricken 
out, had they been properly presented to his notice. 

Two bills of exceptions were taken by the plaintiff at the 
trial of the cause, the first of which is in the following 
words: “ Defendant’s counsel offered in evidence a paper, 
proved to be an agreement of partnership between Clark and 
Chew & Relf, which agreement referred to a schedule of 
said Clark’s property, that was to be subject to said part- 
nership, which said schedule was to be furnished by Clark, 
and annexed to said agreement. Plaintiff required said 
schedule to be exhibited or said agreement to be rejected. 
The court overruled him, and thereto he takes this bill of 
exceptions.” 

Neither the paper purporting to be the partnership agree- 
ment, nor the schedule referred to are annexed, nor the 
object explained for which they were offered in evidence, or 
the reasons of the court for rejecting them. 
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It is the duty of the party excepting, to place on the 
record all the facts and documents necessary to show the 
incorrectness of the opinion to which he excepts, or this 
court will not be able to say that any error has intervened. 

In this second bill of exceptions the plaintiff “moved to 
correct, to strike out the reconvention of the defendant, and 
that the same should not go to the jury, because it was not 
a case in which, by law, a reconvention, on the grounds set 
forth in the defendant’s answer and petition, could be sus- 
tained ; the court refused to order the same to be stricken 
out, and permitted the same to go to the jury, whereupon 
the plaintiff’s counsel excepts,” etc. 

By the Code of Practice, article 375, it is provided, that 
“in order to entitle the defendant to institute a demand in 
reconvention, it is requisite that such demand, though differ- 
ent from the main action, be nevertheless, necessarily con- 
nected with, or incidental to, the same; ou en soit une suite, 
ou une dépendance nécessaire: As where the carrier sues for 
freight and the consignee reconvenes for the amount of the 
damages sustained by the goods in their transportatiop, there 
the connexion between the claims of the parties is plain and 
may be adjusted in a single suit; but in the cause now 
under consideration, the plaintiff claims damages for defa- 
mation of character and detention, by a suit brought against 
him, which prevented him from leaving the state, for the 
transaction of his business abroad ; and in setting out his 
cause of action, uttered the words which became the basis 
of the plaintiff’s suit in reconvention, so that the damages 
claimed by one party are distinct and unconnected with the 
damages claimed by the other. 

Nevertheless, as the plaintiff had justified himself, and 
joined issue with the defendant, upon the matters alleged in 
the reconvention, we think the action may be well enter- 
tained by the court, upon the basis where the parties chose 
to place it ; and this, we suppose, to have been the true reason 
why the district judge refused to order the plea of reconven- 
tion to be stricken out. 
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Our attention is next drawn by counsel to the considera. 
tion of the testimony and documents coming up with the 
record, and the conclusion which the jury have drawn from 
them. Here our duty requires of us little else than to 
approve what has been done, for this court rarely interferes 
with the finding of twelve impartial men, on matters of fact, 
and still less where the jury are called upon to assess the 
amount of damages, in which a party might imagine himself 
aggrieved. 

This principle has prevailed through the decisions of this 
court for a series of years, and after a full examination of the 
testimony before us, we see no reason to depart from it on 
the present occasion. 

We think the decree of the court ought to be affirmed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





MSMICKEN US. FICKLIN’S CURATOR. 


APPEAL FROM THE COURT OF FROBATES FOR THE PARISH OF WEST 
FELICIANA. 


On the dissolution of partnership between M. & F., the former was 
appointed liquidator to receive and pay all the debts and accounts of the 
firm ; the latter took the stock of goods at an advance of five per cent., and 
paid to his partner one half of the price in drafts, and for the other half 
gave his promissory note, with sureties, payuble to the firm of M. & F. : 
Held, that M. cannot sue and recover on the note, from the estate of F., 
in his own right, until he renders an account of his agency as liquidator 
of the firm, and shows he has paid debts, etc., beyond the assets or 


means placed in his hands. 


Auditors are appointed to state the respective accounts of the parties liti- 


gant; and they are bound to do so with suflicient precision and minute 
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ness, to enable the court to judge whether they correctly rejected, or fjasrenn Dist. 


allowed the various articles in the accounts. June, 1857. 

The partner, who, on the dissolution of the partnership, is appointed liqui- — M‘MICKEN 
, , v8. 

dator of the firm, cannot recover any thing from his co-partner, without = pyext1N’s 


first rendering an account of his agency as liquidator. na 


Entries made in the partnership books, by the liquidator of the firm, after 


its dissolution, are no evidence against the other partner. 


This is an action by a partner against the succession of 
his co-partner, claiming a balance of five thousand dollars, as 
due from the latter, and also the amount of a note, executed 
by his co-partner with sureties, after the dissolution of the 
partnership, and made payable to the firm. See the case, 
7 Louisiana Reports, 66. See also 11 Peters’ Reports, 25. 

The partnership of M‘Micken & Ficklin was dissolved the 
8th September, 1817, and M‘Micken was charged with the 
settlement of all the partnership accounts as liquidator. Fick- 
lin took the stock of goods then on hand, at five per cent. ad- 
vance on their original cost, and gave acceptances on Flower 
& Finley, of New-Orleans, for one half of the price, and his 
promissory note payable to the firm for the other half. This 
suit was instituted in the Court of Probates for the parish of 
West Feliciana, the first of January, 1831, against the repre- 
sentative of Ficklin’s estate, in which M‘Micken claims a 
balance due of five thousand dollars ; and also the following 
note, being the one given for one half the stock of goods 
by Ficklin. 


“Sr. FrRaNcisvitte, Sept. 20, 1817. 
“ Dotiars, 4866 93. 


“ On the first day of March, 1819, we or either of us pro- 
mise to pay, jointly or separately, unto M‘Micken & Ficklin, 
or order, four thousand eight hundred and sixty-six dollars 
and ninety-three cents, being for value received, with ten per 


cent. after due, until paid. 
« JAMES H. FICKLIN, 


“ JEDEDIAH SMITH, 
“ AMOS WEBB.” 
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The curator pleaded the general issue, and finally on the 
trial pleaded prescription against the note. Auditors were 
appointed to state the accounts between the partners. Their 
report was made up from the books and vouchers, in the 
hands of M‘Micken, the liquidator of the firm. It was 
objected to on various grounds, and for want of precision. 

The auditors reported a balance due to the plaintiff, includ- 
ing the note sued on. The probate judge homologated the 
report, and gave judgment for the plaintiff accordingly ; over- 
ruling the plea of prescription. 

On the return of the case from the Supreme Court in 
1834, to allow evidence, showing that prescription was inter- 
rupted, the record of a suit instituted by M‘Micken in the 
U.S. District Court for the Eastern district of Louisiana, 
against the sureties on Ficklin’s note, was produced in evi- 
dence. It was commenced the first of May, 1827, and is 
yet pending. 

The opposition to the report of the auditors was filed by 
the attorney for absent heirs. The sureties in the note 
(Smith & Webb) by their attorney, appeared and made 
defence, and the opposition so far as the attorney for absent 
heirs was concerned, dismissed. ; 

The probate judge again overruled the plea of prescrip- 
tion, and gave judgment for the plaintiff. The defendant 
appealed. 


Bradford, for the appellant contended, that the judgment 
should be reversed on two principal grounds, viz : the insuf- 
ficiency of the auditor’s report, and prescription of the note. 

2. The auditors received ex parte evidence, viz : entries 
made in books which they took for granted were commercial 
books of M‘Micken & Ficklin, made by M‘Micken after the 
death of Ficklin. 

3. The auditors exceeded their submission in this: they 
were appointed to examine the books and accounts, and 
nothing further ; yet they took upon themselves to take into 
view a note given by James H. Ficklin, Amos Webb and 
Jedediah Smith, in favor of M‘Micken & Ficklin, which 
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they were not authorized to do; nor had they any legal evi- Eastzrx Drsr. 
dence, that said note was signed by James H. Ficklin, or was _7¥”> 1857. 
the separate property of C. M‘Micken, which they have  m‘mcxen 
reported it to be. oe... 
4, On the opposition to homologate the report of auditors,  ©U4ToR. 
it was too late to take a non-suit against the attorney for ab- 
sent heirs, and make the report obligatory upon the curator. 
5. The plea of prescription must prevail. The note is 
clearly prescribed by lapse of time, before suit was com- 
menced. 


Bullard, J., delivered the opinion of the court. 


The facts disclosed in this case appear to be, that the 
plaintiff, and Ficklin, the defendant’s intestate, were partners 
in trade ; that the partnership was dissolved in September, 
1817, by mutual agreement. By the same agreement 
M‘Micken was put in possession of all the books, notes 
and accounts, with full power to settle and collect all dues 
and demands owing to said firm, and, when in funds suffi- 
cient, to pay off all debts due by the firm. Ficklin took all 
the goods on hand, at an advance of five per cent., and paid 
to his partner one half the price in drafts, on a commercial 
house in New-Orleans, and for the other half gave his note, 
with J. Smith and A. Webb his sureties, in solido, payable 
to M‘Micken & Ficklin, on the Ist of March, 1819, amount- 
ing to four thousand eight hundred and sixty-six dollars and 
ninety-three and a half cents. 

The object of the present suit is to recover of the estate of 
Ficklin, Ist, the amount of the promissory note, last men- 
tioned on the allegation, that it was erroneously made 
payable to the firm, instead of the plaintiff; and 2d, such 
balance as may be found due to the plaintiff, on the final 
settlement of the partnership concern, which, he alleges, 
amounts to the further sum of five thousand dollars. 

We shall consider the different branches of the case in the 
order in which they have been stated. 

I. In regard to the promissory note of Ficklin, Smith & 
Webb, the allegation, that it was made payable in error to 

40 
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M‘Micken & Ficklin, is negatived by all the evidence in the 
record. It was given for the price of the stock of goods 
which belonged to the firm, and of which, consequently, an 
undivided half belonged to Ficklin himself. The other half 
was paid to the plaintiff. According to the pretensions of 
the plaintiff, he would be entitled to the whole of the stock 
in trade, with an advance of five per cent., and Ficklin to 
nothing. If the goods had been sold to a stranger, each 
partner would have been entitled to one half the price, and 
we cannot conceive how the case is altered, when one of the 
partners becomes the purchaser. Undoubtedly, if the plain- 
tiff} who remained as liquidator of the concern, could show 
that he had paid debts of the firm beyond the amount of the 
notes and accounts, which were placed in his hands for 
that purpose, he would be authorized to recover such an 
amount as would equalize the profits or losses between the 
partners. In that event, Ficklin’s estate would be bound to 
refund or to pay, the whole or a part of the note in question. 
Nothing authorizes us to presume, that the partnership made 
no profits, and it is in the power of the plaintiff alone, to 
show the amount of debts which he has paid. He became 
the mandatory of his partner on the dissolution of the firm ; 
and it does not appear that he has rendered any account of 
his gestion. The auditors say in their report, that the note 
in question, was on the day of its maturity, charged on their 
books in account to M‘Micken, and thereby became his indi- 
vidual property. This charge must have been made long 
after the dissolution of the partnership, while the books were 
under the exclusive control of M‘Micken, and consequently 
is not evidence against Ficklin. But according to the same 
report, the whole debit of M‘Micken, including interest, 
amounts only to six thousand four hundred and thirty-four 
dollars and nineteen cents ; whereas, if he had charged him- 
self with the sum received from Flower & Finley, on 
account of the stock of goods sold to Ficklin, and the note 
in dispute, those two items alone would have amounted to 
upwards of nine thousand dollars. The auditors further say, 
that the acceptances mentioned, were cashed and disposed 
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of to the use of the firm; but it is not shown in what man- 
ner they were disposed of, nor what debts were paid out of 
that fund. Auditors are appointed to state the respective 
accounts of parties, and they are bound to do so with suffi- 
cient precision and minuteness, to enable the court to judge 
whether they acted correctly, in rejecting or in allowing the 
articles in the accounts. —Code of Practice, 455. 

Their opinion, therefore, as to the liability of Ficklin’s 
estate to pay the note in question, is not conclusive. 

II. With respect to the unsettled accounts of the firm, we 
have already intimated an opinion, that the plaintiff cannot 
recover any thing, without rendering an account of his 
agency as liquidator. He is chargeable with the notes and 
accounts put into his hands, except so far as he can show his 
inability to collect them. He is chargeable with the amount 
of Flower & Finley’s acceptances, representing half the stock 
of goods; and he is further chargeable with any amount he 
may have received, during the existence of the firm. He is 
to be credited with the amount of debts, which he may show 
he has paid out of any funds in his hands, and with his 
advances, according to the partnership agreement. Ficklin’s 
estate is chargeable with one half the stock of goods, as 
shown by this note, and with any amount which he may 
have withdrawn from the concern during its existence, to be 
credited by any advances which he may have made. Nei- 
ther the reports of the auditors nor the evidence in the 
record, enables us to decide finally between the parties, and 
to strike a balance without the hazard of injustice, to one or 
the other of them. The books alone, are not evidence 
against the defendant, of any transactions since the dissolu- 
tion of the firm. Under these circumstances, as the case 
must be remanded, we think ourselves called on to express 
our opinion, on some incidental questions to which our atten- 
tion has been called. 

We concur with the court below, in the opinion, that it 
was not necessary to make the attorney of absent heirs, a 
party in the first instance, and consequently that the suit was 
correctly dismissed as relates to him. 
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Eastrnx Dist. The plea of prescription was properly overruled. At a } 
June, 1837. former term of the Supreme Court the case was remanded, 
 woncxen in order to enable the plaintiff, to show that prescription had 
= been interrupted. This is now abundantly shown in the — 


FICKLIN’S 
CURATOR. _yecord. 








It is therefore ordered, adjudged and decreed, that the 
judgment of the Court of Probates, be annulled, avoided and 
reversed, the report of the auditors set aside, and that the b 
case be remanded for further proceedings according to law ; 
the plaintiff paying the costs of this appeal. 











